“And do as adversaries do 
in law. Strive mightily, but 
eat and drink as friends.”— 
Shakespeare. 
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Unfriendly Legislation 


The following address was deliver | 
by Ray Murphy, general counsel, As- 
sociation of Casualty and Surety Com- 
panies, at the annual dinner of the 
General Insurance Brokers’ Association 
of New York, Inc., October 23, 1956. 


E of the insurance industry can be 

proud of the place the industry oc- 
cupies in American life. From the beginning 
of this nation the free enterprisers who 
have built the nation in the main have 
realized the stabilizing influence and the 
economic necessity of insurance, the hand- 
maiden, indeed, of private enterprise. There 
have been divergences and heresies from 
this point of view in the years of our 
national expansion, The stark needs of the 
national defense at times have seemed to 
point toward elimination of insurance. The 
very dynamics of the nation’s phenomenal 
expansion at times have taxed the ingenuity, 
the investiveness, the qualities of leadership 
and the capacity of the industry. In such 
times a disturbing few in positions of power 
kave tended toward the theory of insurance 
by government or no insurance at all in 
matters of governmental interest, leaving 
to private enterprise insurance the small 
fields into. which government might not 
choose to go. I am persuaded to believe 
that in many instances such occasional 
trends have been due not so much to hos- 
tility toward private enterprise insurance as 
to the seemingly overwhelming emergency 
needs of the times to which private enter- 
prise insurance had not yet geared itself. 
Yet the exceptions have been frequent 
enough to put us constantly on guard, com- 
panywise and producerwise. There have 
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been segments of private enterprise other 
than insurance which at times have lacked 
vision, and apparently have thought that 
they could preserve the benefits of free 
enterprise for themselves while encourag- 
ing the growth of insurance by government, 
which they themselves have patronized. 
That this is inconsistent with the preserva- 
tion of the system of free enterprise they 
somehow fail to appreciate. 


There has been much in the headlines of 
late about hydrogen bombs and the perils 
they may present in experimental stages in 
this period of uneasy peace called “the cold 
war.” Hardly as far as right around the 
corner lies the challenge to private enter- 
prise insurance and to all private enterprise 
in the developing needs of the atomic age. 
In their proper fields, we are happy to note, 
the leaders in the fire and casualty fields 
have moved to meet the most immediately 
compelling aspect of that challenge. Through 
their combined efforts, private enterprise 
insurance will be available in the property 
insurance field to that part of private 
enterprise now or soon to be engaged in 
the building and operation of nuclear re- 
actor plants and eventually—and probably 
soon—to be engaged in a hundred other 
phases of the new nuclear world in which 
we are to live. The challenge to company 
and producer leadership in the early days 
and years to come to maintain their position 
as a vital and necessary component of the 
national economy and the national life can 
only be as gigantic and dynamic as the new 
age itself. 


Let us review briefly some of the facts of 
the past and present which may be an 
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earnest of the ability of private enterprise 
insurance to meet the challenges of the 
new era, 

In 1946, the first year after World War 
II, total premium writings for all fire, 
casualty and fidelity lines, including ac- 
cident and health, were $4,052 million, a 
rather substantial amount in itself. But by 
last year, 1955, total premium writings in 
these fields had risen to $10,539 million—an 
increase of 160 per cent in just ten years! 
For an even more startling figure, we may 
drop back to 1940—the last year prior to 
our entry into World War II. Total prem- 
ium writings that year (1940) amounted to 
$2,231 million, but by 1955 they had in- 
creased by more than 372 per cent! That 
might be called a “fantastic” rate of ex- 
pansion. It reflects two things: that a 
reasonably good job has been done and is 
still being done by the producing 
and that there is a great public need for 
the protection insurance affords; and that 
insurance interests are ready, able and will- 
ing to offer that protection. 


fi yrces 


The great expansion that has taken place 
nationally is strongly reflected in New York 
State. In the fire field, for instance, all 
companies writing fire insurance, ocean 
marine, inland marine and extended cover- 
age in New York in 1946 produced in 
premiums $230 million. In 1955 that volume 
had risen to an estimated $392 million— 
more than 70 per cent again as much busi- 
ness as written on these lines ten 
years earlier. 


was 


During the same period of time all com- 
panies writing major casualty, surety and 
fidelity lines in this state increased their 
business from $345 million to an estimated 
$1,007 million—an increase of nearly 192 
per cent. There can be no doubt that these 
figures reflect credit upon brokers and upon 
the other producing groups within the state. 

The greatest percentage increase made 
by any one line in New York in the post- 
war years has been made in extended cover- 
age, where premium writings had increased 
433 per cent by 1954. Increases in other 
major fire lines, while not so large per- 
centagewise, have nevertheless been great. 

Meanwhile, among the major casualty, 
surety and fidelity lines, the greatest in- 
crease in New York in the same postwar 
period has been a 296 per cent increase in 
automobile property damage liability. Only 
slightly less was the 292 per cent increase 
in nonautomobile property damage liability 
coverage. Every other major casualty, surety 
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THIS ISSUE IN BRIEF 


THe INsurANCE LAw JouRNA is 
pleased to publish the papers pre- 
the Twelfth Annual Meet- 
National Association of 
Insurers. Many well- 
authorities discussed 
subjects of immediate concern to the 


sented at 
ing of the 

Independent 
known insurance 


insurance industry. 


Vestal Lemmon, general manager 
of the included in his 
annual report some interesting views 
on compulsory insurance. F. Britton 
McConnell, California Commissioner 
of Insurance, discussed state regula- 
Herbert A. Bergson 
analyzed the industry’s needs for both 
regulation and competition. Professor 
Herbert A. Kuvin, in discussing 
“Liability Imposed by Law,” stated 
that all the 
industry should assemble to solve the 
problems involved in the liability in- 
surance field. 


association, 


tion of insurance. 


segments of insurance 


A symposium on “Indemnification 
of Unsatisfied Automobile Accident 
Claims” was also presented. Calvin 
M. George, Henry S. Moser, C. A. 
DesChamps, W. Lewis Bambrick and 
David Green presented interesting 
thoughts and suggestions on this 
topic. Protective policy coverages and 
the New Jersey Unsatisfied Judgment 
Fund were considered. 


and fidelity line has greatly increased in 
this same ten-year period. 


So, today, the American businessman, 
the American homeowner, the American 
housewife and family have more protection 
—and a greater sense of safety and secur- 
ity—than any people anywhere have en- 
joyed in the history of the world. 


Today—this is not news to you—casualty 
insurance alone provides more than 700 
different kinds and classifications of pro- 
tection, covering virtually every known 
peril and hazard in its constantly expanding 
field. These range from family income, 
bank security, workmen’s compensation, 
and on through the long list to the purity 
of the very food we eat. 


The development of lines and the exten- 
sion of coverages have been in process for 
years. Insurance has not burst full-blown 
upon the postwar world. Since the day in 
1724 when a Boston professional man posted 
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a notice formation of a 
cargoes of merchant 


been a part of the 


announcing the 
group to insure the 
ships, insurance has 
“American way.” 


The conclusion is obvious to us in the 
business that the insurance industry pro- 
vides an element of stability to the national 
economy that is vital to America’s con- 
tinuing economic health and to individual 
happiness and security as well. It would 
be wise to see that the people at large are 
aware of this. We of the industry have 
been prone to forget that while people need 
insurance, they do not usually know that as 
well as we do and it is our continuing 
responsibility to alert the public to their 
needs. That responsibility goes well be- 
yond mere maintenance of our own present 
standard of living. May I say, in passing, 
as a former head of a state insurance de- 
partment, that 20 years ago the public I 
then knew was hardly more informed of the 
meaning of insurance terms and jargon 
than they were of the idioms and literature 
of Sanskrit. What I have said on this 
point may seem strange in view of the 
very considerable amount of advertising 
done by companies, but I believe that such 
advertising, to be fully effective, must be 
implemented by the producer. 


As an industry we have done not a little, 
however, for which we have claimed little 
public credit. If you will pardon special 
reference, I may say that the group with 
which I am associated was the first to 
introduce driver training courses in the 
high schools, the first to publish a textbook 
to teach the courses, and the first to pro- 
pose the nation-wide “Slow Down and 
Live” program, which our Accident Pre- 
vention Department administers on behalf 
of the National Conference of State Safety 
Coordinators. 


We have been just as active in the pro- 


motion of industrial safety, too. In fact, it 
Was again our member companies who first 
introduced “on-the-job safety” as America 
moved into the machine age. 


We perform many vital services that 
minimize claims problems. Our claims 
bureau maintains around-the-clock vigilance 
to protect the insurance dollar against the 
raids of ambulance chasers, professional 
claim hikers, and organized fraud practitioners. 


It administers the Nationwide  Inter- 
Company Arbitration Agreement through 
which thousands of subrogation cases are 
settled out of court annually. It adminis- 
ters, too, the Nationwide Independent Ap- 
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praiser Plan which is saving both the public 
and the companies millions of dollars an- 
nually by making it risky business to charge 
dishonest garage prices for repairing cars 
involved in accidents. 


These, I hardly need add, are scarcely a 
beginning to all the public service programs 
that our association conducts, to say nothing— 
and much may be said—of the many other 
services conducted by representatives of 
the fire, casualty and fidélity insurance in- 
dustry, both companies and producers. 

By providing 
sudden or 


protection against loss, 
delayed, insurance has perhaps 
been the greatest stimulant to business in- 
vestment that the world has even known. 
This past year has brought vivid proof. of 
this fact. Technological advancement has 
covered ground in seven-league boots in 
recent years. Now man has rather sud- 
denly found himself the “master” of the 
atom—the quite insecure, troubled and per- 
haps only seemingly master—capable, he 
hopes, of domesticating it for his own use. 
For better or for worse, and we must 
believe it is for the better, the world is at 
the threshold of the age of atomic power. 
Of what may lie beyond that threshold, 
we can know but little now. 


In brief, then, this is the state of our 
business: It is a vital, contributing segment 
of the national economy, the sponsor of 
innumerable services in the public interest, 
and a necessary stimulant and guarantee 
to the further extension of our system of 
free enterprise. 

You know these things and I know 
them—and we can indeed be proud that they 
With facts so obvious to us, it 
would seem that any industry so blessed 
would have either no problems at all or at 
most only the incidental problems inherent 
in any business enterprise. I doubt that 
there is anyone here in this room tonight 
who is so far removed from our business 
operation, or is so naive, as to believe for 
a moment that this is so. 


are So. 


Our industry is under constant attack. 
Some of our opponents would remove us 
entirely from important areas of the in- 
surance field, for example, through the 
operation of state funds for workmen’s 
compensation and automobile liability in- 
surance. Some would expect the industry 
to assume uninsurable risks, as, for ex- 
ample, catastrophic flood insurance, impos- 


(Continued on page 732) 
I L J— November, 1956 





Compulsory Insurance 
Recommended in Pennsylvania 


In Pennsylvania a governor’s committee 
has completed its study of the uninsured 
mortorist problem. The committee, accord- 
ing to Governor Leader, thoroughly studied 
every aspect of the problem and has re- 
commended a comprehensive program in- 
tended to provide a complete solution. The 
recommendation is for compulsory automo- 
bile insurance. 

Owners of motor vehicles would be re- 
quired to establish financial responsibility 
aS a prerequisite to having motor vehicles 
registered with the department of revenue. 
Such financial responsibilty could be estab- 
lished (1) by maintenance of an automobile 
liability policy, (2) by posting of a bond 
or (3) by depositing money or securities 
with the department of revenue. This re- 
commendation, of course, is a material de- 
parture from Pennsylvania’s present laws 
which do not require a showing of financial 
responsibility until after a motorist has be- 
come involved in an accident or has violated 
the motor vehicle code. 


The committee has recommended that the 
minimum amount of financial responsibility 
be $10,000 for bodily injury or death to any 
one person in any one accident; $20,000 for 
bodily injury or death to any two or more 
persons in any one accident; $5,000 for 
property damage resulting from any one 
accident. Owners and operators of motor 
vehicles registered in other states who use 
their vehicles on the Pennsylvania highways 
would be required to meet the same tests of 
financial responsibility that would be re- 
quired of Pennsylvania citizens. 

The committee also suggested that there 
be created a fund to be raised by a small 
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additional charge being made for motor 
vehicle operator licenses. This fund would 
be available for the payment of claims 
arising out of automobile accidents where 
a legally liable driver cannot be identified 
or is financially irresponsible. Examples of 
such motor vehicle operators would be (1) 
hit-and-run drivers, (2) drivers of stolen 
vehicles, (3) persons resident or nonresident 
of Pennsylvania who in violation of law 
have failed to maintain financial responsi- 
bility. Under the committee’s recommenda- 
tions this fund would be administered jointly 
by state officials, including the Insurance 
Commissioner and Secretary of Revenue, 
and representatives of the insurance industry. 


It was recommended that the law en- 
forcement officials of the commonwealth be 
empowered to impound motor vehicles which 
are being operated on the highways where 
financial responsibility has not been estab- 
lished. Under certain circumstances such 
vehicles when involved in accidents could 
be sold to pay unsatisfied claims. 


Under present insurance company prac- 
tices persons constituting less desirable in- 
surance risks are distributed equally among 
all the insurance companies, the companies 
reserving the right to reject certain risks 
altogether. The committee suggested that 
this voluntary practice be given statutory 
recognition and that the final decision in 
determining whether a person will be re- 
jected for insurance altogether be made by 
the Insurance Commissioner. 


The following recommendations (relating 
to the safe use of the highways) were also 
made: 


(1) That all persons now licensed as 
motor vehicle operators be re-examined 
periodically and that such licenses be re- 





voked where reasonable physical and mental 
standards are not met. 

(2) That issued to 
tween the ages of 16 and 18 be probationary, 
and that licenses not be issued at all unless 


licenses persons be- 


the applicant has successfully passed a sec- 
ondary school driver’s course or a course 
offered by a duly licensed driver’s train- 


ing school 


(3) That 


tion 


driver suspension and 
laws be amended in such a manner as 
will permit the revocation or suspension of 


revoca~- 


a motor vehicle operator’s privilege in any 
case where the Insurance Commissioner has 
sustained an insurance company’s rejection 
of an application for automobile liability 
insurance 


Judge James C. Cruralish, chairman of the 
committee, told the governor that the com- 
mittee had studied the laws in force in all 
states of the United States and provinces 
of Canada dealing with the financially irres- 
ponsible motorist, and that he is confident 
that the recommendations of the committee 
would provide a soluiion to the 
problem. 


sound 


Insurance Commissioner Francis R. Smith, 
also a member of the committee, emphasized 
that the recommendations of the committee 
are not subject to the criticism which has 
been frequently made against the Mass- 
achusetts compulsory insurance law under 
which the Insurance Commissioner fixes 
insurance rates. Commissioner Smith took 
the firm position that rates should be fixed 
by the insurance industry, as is presently 
the case in Pennsylvania, subject, however, 
to approval of the Insurance Commissioner 
upon the filing of adequate supporting data. 
Under the committee recommendations there 
would be no change in the existing Penn- 
sylvania rate-making procedure, he said. 

Governor Leader commended the com- 
mittee for the thorough manner in which 
they performed their assignment. 

A portion of the committee’s report follows : 


“Your Committee recognizes that the use 
of the highways of this Commonwealth by 
financially irresponsible motorists has created 
very serious problems that require prompt 
legislative action. The records of the De- 
partment of Revenue show that in 1955 
there were registered in the Commonwealth 
4,045,995 motor vehicles. In 1956 the total 
passenger motor vehicles registered in Penn- 
sylvania were 3,531,300. At the request of this 
Committee, the Department of Revenue in- 
quired of each applicant for the registration 
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of a passenger motor vehicle whether such 
applicant carried insurance against personal 
injury and property damage to others caused 
by the operation of his motor vehicle. Those 
applicants answering ‘no’, totaled 223,105. 
Those applicants who failed to answer the 
question totaled 254,636. The Committee 
believes that it is a fair suppostion that at 
least 50 percent of those applicants failing 
to answer the inquiry did so because they 
did not carry liability insurance, If such 
supposition be correct, over 10 percent (or 
over 353,000) of the passenger motor vehicles 
registered in Pennsylvania are being oper- 
ated on our highways without insurance for 
the protection of other highway users. This 
figure does not take into account the large 
number of automobiles using our highways 
which are registered in other states. The 
Committee believes that it is fair to assume 
that at the very least 10 percent of the 
out-of-state automobiles using the highways 
of this state also are not insured. 


“Automobile accidents in Pennsylvania 
are costing their victims approximately 
$100,000,000.00 per year according to the 
records maintained by the Department of 
Revenue. In the year 1955, 147,837 motor 
vehicle accidents were reported as occuring 
on the highways of this Commonwealth 
causing bodily injury to 76,836 persons and 
causing death to 1,727. Property damage in 
these accidents amounted to $15,278,400.00. 


“Tt is a fair assumption that the 10 percent 
of the motor vehicles which are uninsured, 
are involved in at least 10 percent of these 
accidents and are therefore costing the 
citizens of this Commonwealth at least 
$10,000,000.00 a year.” 


Proposed Oklahoma Code 
Made Available to Public 


The Oklahoma Insurance Commissioner 
has announced that copies of the proposed 
Oklahoma insurance code are now available. 
This code is the result of the work per- 
formed by a subcommittee of the Oklahoma 
Legislative Council. Introduction of the 
code will be made at the 1957 session of the 
Oklahoma Legislature. 


The proposed code compares the new provi- 
sions with the existing Oklahoma law, and 
indicates whether any changes have been 
made. The Oklahoma Commissioner stated 
that copies of the code may be obtained by 
writing the Smith Printing Company, Ltd., 
1504 Northeast 23rd Street, Oklahoma City, 
Oklahoma, The single copy price is $5.10. 
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Compulsory Insurance—A Toxic Brew 


By VESTAL LEMMON 


All of the papers published in this 
issue were presented at the Twelfth 
Annual Meeting of the National As- 
sociation of Independent Insurers, 
which was held October 29-31, 1956, 
in New York City. Vestal Lemmon 
is general manager of the NAII, and 
the following comments were part of 
his annual report to the association. 


QAyne LIVES ought to have top legis- 
\7 lative billing in every state. But sadly 
enough, we find far less steam being generated 
over taming the killer than compensating 
his victims. The New York Legislature 
has demonstrated this amazing incongruity 
in its enactment of a compulsory insurance 
law last April; its example is not going un- 
noticed in other areas. To legislators and 
public officials in those states, I say: Before 
you fall in blindly behind the Pied Piper, 
pay heed to these admonitions, 

First, remember that the compulsory step 
in New York was an umnecessary step. 
Why? Because, practically speaking, the 
problem at which it was aimed had already 
been solved! How? Let us go back about 
a year. 

The insurance industry had just put into 
effect, for all automobile insurance policy- 
holders, the uninsured motorist coverage 
protecting them, their families and their 
guest passengers against damages inflicted 
by uninsured motorists. In November, be- 
fore a legislative committee hearing, unre- 


NAII Proceedings 


futed testimony showed these interesting 
facts: Taking into account the existing ratio 
of insureds and the effect of the uninsured 
motorist coverage, and eliminating nonlia- 
bility claims and claims of uninsured motor- 
ists themselves, there would be annually 
only eight deaths and 93 serious injuries, 
all pedestrians, that would not be covered 
either by third-party liability or uninsured 
motorist coverage. Many of those would be 
compensated out of the wrongdoer’s own 
resources. To the extent they weren't, I 
am sure the industry could and would have 
come up with a simple means of providing 
indemnification for the few remaining cases. 


Thus, amid all the fanfare and commotion 
for drastic legislation, the uninsured motor- 
ist problem in substance had quietly been 
laid to rest. Tragically, though, the com- 
pulsory steam roller had already gained too 
much political momentum. The bitter medi- 
cine was administered after the patient had 
recovered. 


But, some ask, is it really a bitter medicine? 
Haven’t the toxic effects of the Massa- 
chusetts brew been carefully avoided in 
New York by a more careful compounding 
of ingredients? 


Admittedly, New York has produced a 
better-looking product. But some of the 
sugar coating has already worn off the 
pill. Even before it is supposed to take effect 
we see many symptoms of the old familiar 
“Massachusetts malady” cropping up. 


Our association was particularly alarmed 
when, immediately after the compulsory 
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law was enacted, strong pressures arose 
for forcing the verbatim provisions of a 
particular policy form on all insurers, Thanks 
only to the undaunted efforts of some of 
our company people and our staff, and the 
superb insight and judicious attitude of 
Superintendent Holz, this deadening pros- 
pect was avoided—at least for the time 
being—and a set of minimum standards 
was set up instead. 


But we 
brewing 
of us. 


know that other troubles are 
with serious forebodings for all 
Agitation has already started for 
injecting politics into rate-making. A New 
York assemblyman has told the governor that 
now that we have compulsory insurance and 
accompanying legislation, rates should be 
lowered rather than advanced from 7 per 
cent to 16 per cent. He has called for a 
legislative investigation of the “auto insur- 
ance rate mystery,” particularly to deter- 
mine why Bronxites and other New Yorkers 
bear the brunt of swollen premium loads. 
Is this the forerunner of the Massachusetts 
political debacle? Of a move for reduced 
agent’s commissions? Of pressure for a 
state-wide flat rate? Of the end of under- 


writing and classification freedom? Fears 
of a state fund, too, have recently been 
voiced by the New York State Association 
of Insurance Agents and other groups. 


Some other questions that must be faced 
up to, sooner or later, include these: 


Will the companies, in the face of in- 
creasing frequency and severity figures and 
soaring underwriting losses now be required 
to insure every driver who has a license to 
drive, regardless of the hazard? That ques- 
tion is now in the crucible. 


Will the companies be able to disclaim 
liability because of fraud by their policy- 
holder? The law does not presently make 
policies absolute, but recent events portend 
trouble on this score. 


What will happen to loss ratios? How 
can we avoid having them grossly pyra- 
mided, as they are in Massachusetts, by 
padded claims and excessive verdicts grow- 
ing out of the assumption that “everybody 
is insured”? We see no means, of success- 
fully preventing it. 

Finally, a word to those who thought 
New York would escape the immense bur- 
den the Massachusetts law places on both 
state officials and companies: For the six 
months since the New York law was en- 
acted scores of top-flight people from the 
Insurance and Motor Vehicle Departments 
and the insurance companies have worked 
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prodigiously to develop procedures for 
making it operate. That some of the kinks 
have been ironed out and partially covered 
by regulations is a tribute to the exceptional 
caliber of the Department people who have 
been grappling with this project; without 
them, some nightmarish possibilities might 
have ensued. But as fast as a few of the 
headaches have been resolved, many more 
have sprung up, so that even now, two 
months from the first registration year un- 
der the law, the Departments are still wrestling 
with Herculean problems and industry people 
are still devoting hundreds of man-hours 
and spending thousands of expense-dollars 
in trying to help answer them. Once the 
law has become operative there can be no 
doubt that many additional jokers which 
no one can now foresee will arise to require 
continued effort. 


Unfortunately, the fact is that intellectual 
ability and good intentions by either the 
industry or the regulatory side or both do 
not add up to the answer of “workability” 
of a compulsory law—unfortunately, I say, 
because there are those who, hiding their 
eyes from this demonstrable fact, seek to 
force compulsory insurance upon us in ad- 
ditional states. 


The New York experience even at this 
early date should provide a stern warning 
to those who think the evils of the com- 
pulsory approach can be spirited away by 
the magic powers of draftsmanship. I am 
not unaware that one of our brother as- 
sociations has recently been parading a 
gleaming new model of compulsory legisla- 
tion called the “equal responsibility law.” 
It differs from the New York-type law 
mainly in that on registration the motorist 
gives only his personal word that he has 
insurance, instead of a certificate from his 
insurer; also, it completely omits all pro- 
visions to guide the state in administering 
it and the insurers in operating under it. 
How this would avoid the evils of compul- 
sory insurance, any more than taking bumpers, 
headlights and brakes off cars would solve 
the accident problem, escapes me. One kind 
of compulsory insurance says “Insure or 
you can’t get plates; get caught driving 
without them and you'll go to jail.” The 
other says “Get caught driving without in- 
surance and you'll go to jail.” Which twin 
has the Toni? 


Our association will persistently oppose 
all these forms of laws. Affirmatively, we 
recommend tightening of traffic safety and, 
especially, driver licensing laws and financial 
responsibility laws, plus enactment of im- 
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State Regulation v. 
State Regulation plus Regulation by Multiple, 
Decentralized, Independent Federal Agencies 


By F. BRITTON McCONNELL 


Mr. McConnell is Commissioner of 
Insurance of the State of California. 


TH HE TITLE of my remarks needs little 

elaboration. It presents an opportunity 
to review some fundamental principles and 
to outline an affirmative program. Our af- 
firmative program should be not only to 
defeat current usurpations of states’ rights. 
We can adopt some simple and practical 
plans and methods by which federal agen- 
cies will be prevented from initiating such 
activities in the future. This will require 
continuing cooperation between the imsur- 
ance industry and the National Association 
of Insurance Commissioners. 


Since 1944 we have accepted the decree 
that insurance is “commerce” and that one 
of the powers granted by the states to the 
federal government is the power to “regu- 
late commerce among the several states.” 
If Public Law 15 had never been enacted by 
Congress, interstate insurance would in 1944 
have become “regulated” by several exist- 
ing federal statutes which regulated inter- 
state commerce in general terms. 


None of these federal statutes mentions 
insurance and none was drafted with any 
thought that it would become applicable 
to the business of insurance by Supreme 
Court fiat. A large part—the greater part— 
of the business of insurance is not of this 
interstate commerce character. It is intra- 
state and subject only to state regulation. 


If Public Law 15 should be repealed or if 
federal agencies should succeed in circum- 
venting its unambiguous terms, then federal 
agencies would acquire authority to regu- 
late the portion of the business that is 
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the earliest 


[The End] 


kindred coverages available at 
practicable date. 


interstate commerce. The states would con- 
tinue to regulate their intrastate business. 
Many federal agencies have their own hear- 
ing officers and attorneys. These agencies 
act independently, eratically and inconsist- 
tently. They are multiple, decentralized 
and independent. 


As we all know, in Public Law 15 Con- 
gress <eciared “that the continued regula- 
tion and taxation by the several states of 
the business of insurance is in the public 
interest” and that “the business of insurance 
and every person engaged therein shall be 
subject to the laws of the several states 
which relate to the regulation and taxation 
of such business.” 

Public Law 15 deals with jurisdiction— 
with the sovereign powers of the several 
states as distinguished from the sovereign 
powers delegated by them to the United 
States. The principles of jurisdiction are 
decisive. I shall endeavor to state them 
briefly. 


Jurisdiction 


Jurisdiction is the legal authority of a 
sovereign power to govern. To govern is to 
legislate, to administer laws and to adjudi- 
cate rights under law. In the United States 
of America all sovereign powers are vested 
in the people. The people have created gov- 
ernmental agencies to serve them and have 
vested certain powers in these agencies. 
The agencies are arranged in a concentric 
pattern, as, for example, the city, township, 
county and state. The states first estab- 
lished found that they needed to cooperate 
for defense against a common alien enemy. 
They formed a confederacy. After a few 
years of experience with the confederacy, 
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ey wanted to form a more perfect union 


with respect to certain things of common 
Chen the 


States of 
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nited America 


therein created the 
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a history oT 


sovereignty 


sovereignty, unknown in the 
mankind. But during 


e century before this new sovereignty 


man had achieved a freedom 
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indertook the creation of this 
were keenly aware of the 
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fron which 


was cre ated, 


men who 
new sovel 
suffering, 
world 


had 


eignty 
tyranny oppression ot the old 
they or their tathers 


escape d 


They knew that there was a grave danger 
that they might create and give life to a 
monster that could ultimately destroy their 
freedom. All of the debates and comprom- 
ises of the Constitutional Convention centered 
upon this fear. Our forefathers acted upon 
taught by history—that men 
trusted with power; that the 
governmental authority to be vested in this 
new sovereignty must be grants, not rights, 
and duties, not powers, and must be limited, 
balanced and restricted so that it could not 
be expanded, through tricks and devices, 
by the corrupt, vain, foolish, misguided or 
evil-purposed men who would from time to 
time succeed to public offices of the new 
sovereignty, 


the lesson 
cannot be 


For these purposes and with these fears, 
they drafted the Constitution. Separation 
of the governmental powers into. depart- 
ments of legislative, executive and judicial 
was the golden idea—the divinely inspired 
idea for preservation of freedom. And next 
in-importance was the so-called Bill of Rights. 
The label came from a list of demands made 
a hundred years before by the lords and 
commons of England upon their prince who 
ruled by divine and inherent right. Our 
so-called Bill of Rights is not of that na- 
ture. It creates no rights. It is not a 
claim or demand for rights. It is, in every 
one of its ten items, a prohibition against 
the invasion of the existing rights of the 
states and of the people by this newly cre- 
ated sovereignty, the United States of 
America. 


We have gotten into the careless and dan- 
serous habit of calling this, our creature, 
“the federal government.” This is dan- 
gerous because it tends to imply that it is 
an entity that has inherent powers. In this 
republic no inherent power exists in any 
legislative, administrative or judicial officer. 
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In this republic no inherent power exists in any 
federal, state, county, township or city of- 
ficer or In this republic all sov- 
ereignty inheres in the people. 


agency. 


Because there are no inherent 
follows that executive and administrative 
othcers and agencies have only such author- 
ity as is given them by statute. It is our 
right and duty to demand that these agen- 
cies and officers justify every claim of au- 
thority Some statutes authorize 
an agency or officer to adopt rules and regu- 
lations. This is a delegation by the Con- 
gress or legislature of quasi-legislative powers. 
Such valid (1) when con- 
fined to the purpose of implementation of 
the authority given by Congress or the leg- 
islature and (2) provided the standards within 
which the quasi-legislative powers are to 
be used are specified in the statute. If 
there is no such statute, the agency or of- 
ficer has no authority to promulgate rules 
or regulations. I repeat, therefore, that in 
this republic no inherent power exists in 
any federal, state, county, township or city 
officer or agency. 


powers it 


on this basis 


delegations are 


Today the insurance industry is threatened 
by claim of jurisdiction by the Federal 
Trade Commission. Yesterday there was 
a similar threat by the Interstate Commerce 
Commission, I mention these only by way 
of example. If these recent or present 
claims are exposed and defeated, other simi- 
lar claims of jurisdiction—of power—will 
be made tomorrow by these same or other 
federal agencies. I will pass for the moment 
any comment upon what motives are be- 
hind these claims of powers. But it is im- 
peritive that we find and use the most 
direct and effective methods by which these 
usurpations of power can be exposed and 
defeated. I will conclude these remarks 
with an outline of a plan to defend and 
preserve state regulation of the business 
of insurance. But at this point it will be 
helpful to pause to notice five cases which 
are in various stages of litigation in fed- 
eral courts. 


Status of Cases in Litigation 


Federal Trade Commission v. American Hos- 
pital and Life Insurance Company—The com- 
pany has appealed the decision in which 
the Federal Trade Commission, by a three-to- 


two decision, claims jurisdiction. The case 
is pending in the United States Circuit Court, 
Fifth Circuit, at New Orleans. The printed 
record has not yet been filed. Filing of the 
record, which will probably occur in De- 
cember, will be followed by filing of briefs 
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so that oral argument and submission for 


decision may not be reached before next 


summer 
Nattonal Cas- 
The company’s appeal from 
Trade 


Federal Trade Commission v 
ualty Company 
the Federal Commission’s 
claiming jurisdiction is pending in the United 
States circuit court at Cincinnati. The com- 
pany, as petitioner, has until November 26, 
1956, to file its brief. It is expected that 
the case will be argued during the Feb- 
ruary, 1957 term of the court. 


Federal Trade Commission v. Fireman's 
Fund Insurance Company and Federal Trade 
Commission v. James F. Crafts——The com- 
from an order of the United 
States district court is now pending in the 
United States Circuit Court, Ninth Dis- 
trict, at San Francisco. ‘The case was ar- 
gued in September and is submitted for 
decision. The jurisdictional question arises 
colaterally from the efforts of the Federal 
Trade Commission to enforce a subpoena 
duces tecum served upon Mr. Crafts which 
would require him to produce all advertis- 
ing copy used by the company in all states 
and territories during a stated period. The 
case, therefore, involves a claim of juris- 
diction by the FTC that ignores Public 
Law 15 and the constitutional rights of the 
states. In the pleadings the attorneys for 
FTC stated that the commission claims jur- 
isdiction in all states and territories “except 
California.” This admission was unques- 
tionably based upon the fact that the sub- 
ject of the FTC’s action—false or deceptive 
advertising—is fully regulated by California 
statutes. The conclusion is inescapable that 
the subject is also adequately regulated in 
most other states and perhaps in all states. 


decision 


pany’s appeal 


The argument of the respondent, Fire- 
man’s Fund Insurance Company, is that the 
FTC must concede that advertising by in- 
surers is fully regulated in all but four 
jurisdictions and the District of Columbia. 
This was supported by citation of the regu- 
latory statutes, the argument being that 
therefore federal jurisdiction is ousted un- 
der Public Law 15. This led to discussion 
of the laws of the States of Missouri, Rhode 
Island and Montana, and of the District of 
Columbia. As to Missouri, Rhode Island 
and the District of Columbia, counsel for 
Fireman’s Fund Insurance Company refer- 
red to criminal statutes of those states un- 
der which false or deceptive advertising by 
anyone on any subject could be punished. 
None of these statutes specifically refers to 
insurance. As to Montana, counsel pointed 
to a civil statute which does not specifi- 
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cally refer to insurance but is broad enough 
to include it. Counsel therefore contends 
that every state has statutes regulating ad- 
vertising by and that therefore 
the FTC has no jurisdiction. 

The basic argument of Fireman’s Fund 
Insurance Company is that California stat- 
follow California insurers as to all 
such activities whether in California or 
elsewhere. This argument has a very sim- 
ple and forceful illustration in the fact that 
if California should suspend or revoke a 
certificate of authority of a California in- 
surer for false or deceptive advertising, the 
company would be under the same disabili- 
ties in each and every other jurisdiction 
in which it operates. It is fundamental that 
no state or territory will license an insurer 
to write a class of business for which it is 
the state of domicile. 


insurers 


utes 


not licensed in 


Counsel for the FTC made the surprising 
arguments that the FTC is only a fact- 
finding body and that United States 
district court judges have no authority to 
consider and decide the scope of their,own 
jurisdiction; that the “pattern of the law” 
contemplates that all cases shculd go on up 
to United States circuit courts. The fact 
that such a procedure would bankrupt most 
respondents before they could win their 
cases in the circuit court was apparent to 
everyone in the courtroom. One of the 
justices remarked that he had been a United 
States district court judge for a long time 
and had never heard of such a proposition. 


also 


I think it is erroneous in a case of this 
kind to concede that the FTC has general 
powers to investigate. Such a statement 
could be made with respect to a legislative 
body. The FTC has only the authority ex- 
pressly given to it by Congre¢s. 


Counsel for the FTC significantly stated 
that the accusation against Fireman’s Fund 
Insurance Company is that it has engaged in 


“unfair methods of competition.” The dis- 
tinction between this and their accusation 
of false or deceptive advertising is import- 
ant. This may explain the general caption 
form of the FTC’s recent advertising code 
which seems to promise that additional sec- 
tions are to be added with respect to other 
subjects regulating the business of insur- 


ance. e 


The FTC's counsel concluded that it is the 
FTC’s tentative view that it has jurisdiction 
with respect to all interstate insurance trans- 
actions. This is equivalent to saying that it 
has as much jurisdiction as would have been 
the case on constitutional ‘principles if Pub- 
lic Law 15 had not been enacted. 
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Other cases —Two cases are being prose- 


cuted by the United States Department of 
Justice, Anti-Trust Division. The division 
has taken the position that ever since the 
SEUA decision became final, the law has 
been and remains today that the Sherman 
Act applies to agreements and acts of boy- 
cott, and intimidation. It is my 
understanding that this position is based 
upon the exception regarding those things 


coercion 


which is provided in Section 3(b) of Pub- 
lic Law 15. 

Stanley N. Barnes, until very recently 
Assistant Attorney General of the United 
States, stated in an address before the Na- 
tional Association of Mutual Insurance 
Agents: 


“Even though Congress, by the enactment 
of the McCarran Act, intended to relin- 
quish federal jurisdiction and powers re- 
lating to the business of insurance to the 
states, it reserved to the Federal Govern- 
ment the power and duty of prosecuting 
‘boycotts, coercion or intimidation’ under 
the anti-trust laws. This points up the 
importance which Congress attaches to pro- 
hibiting such acts.” 


Two cases of alleged unlawful boycotts 
and coercions are now being prosecuted 
by the Anti-Trust Division. In the case 
of U. S. v. Insurance Board of Cleveland, 
the district court judge has given a written 
opinion on some of the issues raised on the 
pleadings, and the case is pending for trial. 
In the case of U. S. v. New Orleans In- 
surance Exchange, the Anti-Trust Division 
alleges a boycott in restraint of interstate 
insurance in violation of Sections 1 and 2 of 
the Skerman Act. 


The Supreme Court of California has 
held (Spiegle v. Board of Fire Underwriters 
of the Pacific, 172 Pac. (2d) 867) that the 
California Cartwright Act does not con- 
flict with the Sherman Act and applies to 
boycotts and coercions in the business of 
insurance, either interstate or intrastate. 


It appears that there is concurrent fed- 
eral and state jurisdiction as to the matters 
excepted under Section 3(b) of Public Law 
15. 


Let us assume for the present that the 
federal antitrust laws apply to acts and 
agreements ‘of boycott, coercion and intimi- 
dation of an interstate commerce character. 
As a practical matter, there are few, if any, 
such conditions in the United States today. 
In this fact there is proof of the scope and 
efficiency of state regulation. There is no 
serious threat to state regulation from these 
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actions of the United States Department of 
Justice. Also, it is important to note that 
the Department of Justice cites the reser- 
vation of federal jurisdiction in Section 
3(b) of the McCarran Act. This is in sig- 
nificant contrast to the devious and specious 
arguments by which the FTC seeks to 
evade the provisions of that act of Congress. 


I have mentioned the right and duty of 
citizens to challenge every claim of authori- 
ty by governmental agencies and officers 
with the question: “By what provision of 
what statute do you claim this authority?” 
I suggest that we now consider the budgets 
of such agencies and officers. 


Budgets 


Budgets of federal agencies.—One essen- 
tial, and perhaps the most effective and de- 
sirable, method of preventing the efforts of 
federal agencies to invade the rights of the 
states is to prevent them from obtaining 
any funds for such purposes. This re- 
quires that their budgets and financial re- 
ports be analyzed and that hearings of both 
Senate and House appropriations commit- 
tees be attended. Each federal agency must 
be required to itemize its budget requests and 
financial reports so that it cannot obtain avail- 
able funds under some general or ambigu- 
ously labeled item. The director of the 
Bureau of the Budget will cooperate in en- 
forcing this reasonable requirement. At- 
tendance upon the House and Senate 
appropriations committee hearings will in- 
sure that no efforts to enlarge or amend 
budget requests will go unopposed; and, 
more important, our representatives and 
senators will be informed and alerted to 
prevent appropriation of any such funds. 


Federal Trade Commission’s budget.— 
Acting as chairman of the special NAIC 
committee, I recently made a preliminary 
investigation of this kind regarding the 
Federal Trade Commission’s budget. I will 
report the details of this investigation to 
the committee later, but I wish to tell you 
now of one of the facts brought to light. I 
quote from page 1290 of Part II of the Report 
of Hearings Before the Subcommittee of the 
House Committee on Appropriations, Eighty- 
fourth Congress, Second Session: 


“Statutory authority and duties of the 
Federal Trade Commission.” 


Note the cost of this cart-before-the- 
horse arrangement. 


“(5) Insurance Regulation Act of 1945. 
[This is Public Law 15.] The provisions of 
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the act limit the application of the Federal 
Trade Commission and Clayton Acts, as 
amended, to practices in the insurance field 
which have not been regulated by the states. 
This has imposed upon the Commission the 
task of not only determining whether any 
given matter concerning insurance violates 
the act it administers, but also whether the 
practices involved have been regulated by 
within the intent meaning 


the states and 


of the act.” 


It is charitable and therefore desirable 
to say that the author of 
not know what he was writing about or 
else was not thinking about what he was 
writing. A less kindly critic might have 
said that this was language de- 
signed to mislead the committee and to get 
authority to expend public funds for activi- 
ties not within the Federal Trade Commis- 
sion’s jurisdiction. I suggest that if objection 
had been made at the committee hearing, 
the members of the committee would have 
required the Federal Trade Commission 
to reverse the order of its procedure, so as 
to first ascertain from the insurance officials 
of the states to what extent the business 
of insurance is regulated by the laws of each 
state, and to confine its activities to any 
violations occurring in any states lacking 
such laws. 


these words did 


selected 


I am confident that such investigations 
and activities with respect to budgets will 
meet with the approval and support of our 
representatives and senators. If this had 
been done in the past, we would not have 
had the situation described by Mr. Gwynne 
when he testified before the Senate Com- 
mittee on Appropriations on April 25, 1956. 
He said: “Well, we filed 41 complaints 
and we investigated 2800.” 


Legislation 


A biil (S. 2054) was introduced in the 
Eighty-fourth Congress to amend the Se- 
curities Exchange Act of 1934 to authorize 
regulation of insurance companies by the 


Securities and Exchange Commission. Ar- 
rangements must be made to discover and 
oppose any similar effort in the future. 


Effective opposition means that the gov- 
ernors, ‘United States senators and con- 
gressmen, and attorneys general of every 
state must be kept informed of the import- 
ance of preserving the regulation and taxa- 
tion of the business of insurance by the 
states. The members of our state legis- 
latures likewise must be kept informed so 
that the laws of the states may be con- 
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stantly re-examined to assure that the pub- 
lic interest is protected by adequate regulation. 


Rate Regulation and Functions 
of Rating Boards and Bureaus 


All states now have statutes regulating 
underwriting practices, policy forms, rate- 
making and rates. The services performed 
by the rating boards and bureaus, which are 
established and maintained by their mem- 
ber companies, are of basic importance 
and benefit in all states and with respect 
to all buyers and sellers of insurance. This 
is true whether the regulation is under the 
kind of law called the “All-Industry Law” 
or other forms such as the McBride-Crunsky 
Insurance Regulatory Act of California. 
These organizations collect the data essen- 
tial to rate-making and process them by ob- 
jective statistical and actuarial methods 
so as to produce rates for future use which 
are deemed, with due consideration to the 
experience of the past, to be adequate. 
For a long time this rate-making function 
depended entirely upon past-policy-year ex- 
perience. In recent years it has become ap- 
parent that this system is obsolete and, if 
followed, would result in premiums based 
upon price and value levels of the past which 
would be inadequate to meet the losses in- 
curred. 

Recently a number of the boards and bur- 
eaus, with the approval of the respective 
Insurance Commissioners, have included in 
the rate-making formula consideration of 
more recent experience as shown by the last 
expired and current calendar-year figures. 
The result has been to adjust rates promptly 
so as to reflect present conditions and trends. 
The California Inspection Rating Bureau first 
adopted the use of calendar-year exper- 
ience in the year 1950. The effect of this 
factor in rate revision since its adwption 
has been as follows: 


1950—2.3 per cent decrease 

1951—no._ effect—no decrease or increase 
1952—4 per cent increase 

1953—1.6 per cent increase 

1954— .9 per cent decrease 

1955—7.3 per cent decrease 

1956—5.6 per cent decrease 


Digest, with Citations, 
of State Insurance Laws 


It seems necessary, and certainly would 
be of service to federal agencies, to state 
officers and to the industry, that an up-to- 
date manual of state statutes regulating the 
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business of insurance be prepared and main- 
tained. Several digests of this kind have 
been prepared independently by organiza- 
tions of insurers and producers, by attorneys 
representing insurers involved in formal 
proceedings instituted by the FTC and, 
also, by the legal staff of the FTC. 


The FTC digest entitled State Insurance 
Statutes—Summary classifies California as a 
state in “Group 2—States with limited false 
advertising statutes.” The list of citations 
of California statutes omits a basic statute, 
and this error probably accounts for the 
misclassification of California. But for this 
error, it seems probable that the FTC would 
not have started any of its proceedings 
against California companies. 


Public Law 15 and Sherman Act 


The foundation and reason for Public 
Law 15 is the proposition that the states 
in regulating the business of insurance will 
not permit restraint of trade or commerce 
among the several states or any monopoly 
or agreement to monopolize any part of 
such trade or commerce. If any state should 
either by statute or practice erect barriers 
for the benefit of its domestic or already 
admitted companies to protect them from 
competition by newly admitted companies, 
such action would be restraint of trade. In 
the consideration of its laws, every state 
and every Insurance Commissioner must be 
governed by the interstate privileges of citi- 
zens of each state guaranteed under Article 
4 of the Constitution. A bulletin on this 
subject was recently circulated by the Cal- 
ifornia Department to all insurers domi- 
ciled in California. This bulletin concisely 
stated the legal and practical aspects of the 
matter as follows: 


“Insurers of each state have the riglhit to 
be admitted to every other state provided 
that affirmative evidence is presented with 
the application for admission showing that 
the insurer qualifies under the standards 
prescribed by the statutes and by lawfully 
adopted and promulgated rules or regula- 
tions. Upon such a showing every Insur- 
ance Commissioner and Superintendent of 
Insurance has the duty to issue the required 
certificate of authority or license. This is a 
matter of right and not of grace. 


“The statutes or regulations of a few 
states specify that such applications are to 
be made upon forms furnished by the Insur- 


ance Commissioner. Such statutes and 
regulations mean only that it is the duty 
of the Insurance Commissioner to prepare 
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.tions by their staffs. 


forms and instructions to simplify atid 
facilitate the completion of proper appli- 
cations. It is the duty of every Insurance 
Commissioner and Superintendent of In- 
surance to furnish such blanks immediately 
upon request by or on behalf of an insurer. 

It is the duty and uniform cus- 
tom of the Insurance Department of each 
state to analyze financial statements of ap- 
plicants and to make a searching inquiry 
regarding the identity and reputation of the 
owners, directors and officers of the 
applicant.” 


Outline of Plan 
of Affirmative Cooperation 


(1) A continuous survey in each state of 
the business of insurance in action and of the 
application, effectiveness and enforcement of 
the regulatory laws of the states——Additiorial 
laws will become necessary in pace with 
the changes in the uses and forms of 
insurance. 

(2) Co-ordination of opposition to every 
act of federal agencies and officers claiming 
authority over the business of insurance,— 
There should be permanent NAIC and in- 
dustry committees for this purpose. 


(3) United States Congress.—Arrange- 
ments must be made to discover and oppcise 
any bills authorizing any form of federal 
regulation. 


(4) Digests of state laws regulating the 
business of insurance—Many public agencies 
and private organizations independently 
compile such digests. The NAIC and in- 
dustry committees could arrange to compile 
such a digest, furnish it to federal agencies, 
such as the FTC, and keep it up to date. 
This would enable executives of federal 
agencies to discontinue separate compila- 
It would also give 
them an opportunity to prevent efforts to 
apply federal statutes to insurance matters 
that are regulated by state laws. 


(5) Examination of budgets and financial 
reports of federal agencies and attendance at 
hearings of appropriations committees.—Re- 
quests for funds that could be used to regu- 
late or investigate insurance matters regu- 
lated by state law should be opposed. 


(6) Cooperation of NAIC and industry 
committees and all Commissioners and Super- 
intendents of Insurance ta collect, compile 
and certify for federal agencies and officers 
information and data required by them to 
perform their statutory duties—Examples 
are: financial statements, certificates of au- 
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thority, certificates of compliance, etc. In- 
surers and insurance producers should be 
advised to refer any “questionnaires,” re- 
quests to sign “acceptance cards,” etc., 
received from any federal agency to central 
offices. 

(7) Recognition that the efforts to invade 
states’ rights are the acts of men and not of 
“commissions” or “federal agencies.’—Some 
of these men are of that hateful group of 
collectivists that commenced an invasion 
of federal offices several decades ago. 
Though a small group, they are dedicated 
and dangerous and they must be identified 
and openly treated as enemies. However, 
for the most part, such actions are taken in 
good faith and can be prevented. 


Conclusion 


Congress assumed by the enactment of 
Public Law 15 that the states could and 


g business of insurance 
so as to adequately protect the public. The 
entire insurance industry supports. state 
regulation and opposes efforts of usurpation 
by federal agencies. They do so because 
state regulation is good 
and that it best serves the public interest. 
In fact, regulation has been and is 
good and, therefore, worth defending. How- 
ever, it is far from perfect. 


would regulate the 


they believe that 


state 


We must not be discouraged by the fact 
that nothing administered by man can be 
perfect. The states cannot defend Public 
Law 15 without the support of the insur- 
ance industry and the people it serves. 
Let us make sure that we publicly discuss 
the faults in our present system cf state 
regulation and never cease to improve it. 
If the public and the industry become dis- 
with it, nothing can preserve it. 


[The End] 


satisfied 


Regulation v. Competition 


By HERBERT A. BERGSON 


Herbert A. Bergson formerly was As- 
sistant United States Attorney General 
in Charge of Anti-Trust Division. 


LTHOUGH the business of insurance 
is centuries old, the problems which 
most concern you today date back not to 
the Middle Ages but to the middle 1940's. 
More particularly, they return to that June 
day in 1944 when the Supreme Court of 
the United States announced that the busi- 
ness of insurance was no longer a matter 
of merely local concern; it had attained the 
status of “interstate commerce’—a matter 
within the federal domain. From that pro- 
nouncement and the act of Congress which 
followed on its heels sprang an urgent need 
for associations such as the National Asso- 
ciation of Independent Insurers to convene 
and consider a revised future. 


1U, 8. v. South-HBastern Underwriters Associa- 
tion, 5 Fire and Casualty Cases 194, 322 U. S. 
533 (1944). 
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In the brief dozen years since the deci- 
sion in the South-Eastern Underwriters Asso- 
ciation case,’ events have moved rapidly. 
The McCarran Act, frequently referred to 
as Public Law 15, returned the burden of 
regulating insurance to the states—with 
strings attached. The federal statute in 
turn triggered a seemingly endless series 
of conferences, hearings, legislative enact- 
ments, decisions and proposals, many of 
which have proved to be sources of con- 
siderable conflict within your industry and 
concern within your organization. Until 
recently, these events have transpired prin- 
cipally at the state level. Within the past 
year, however, the Federal Trade Commis- 
sion has issued significant rulings to mark 
out broad new areas in which it deems 
federal regulation of insurance to be per- 
missible. At the same time, you have de- 
tected a growing tide on the state level 
towards sterner regulation of premium rates, 





2 79th Cong., 1st Sess.; 15 USC Secs. 1011-1015. 
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rating plans, policy forms, agent commis- 
sions and methods of doing business. I 
propose to discuss these developments from 
a legal point of view, briefly retracing re- 
cent history so as to set my remarks into 
context. 


Background 


The indictment of the South-Eastern Under- 
writers Association by a federal grand jury in 
Georgia marked the end of a remarkable 
era in American legal history. Beginning 
with the famous opinions of Chief Justice 
Marshall, the commerce clause of the Con- 
stitution had been given a sweeping inter- 
pretation which subjected vast areas of the 
nation’s economy to tegulation by Con- 
gress. Shortly after the turn of the twen- 
tieth century nearly every major commercial 
activity had been brought within the range 
of federal authority. The business of in- 
surance, however, had remained free. Fed- 
eral control had neither been exercised nor 
attempted. Its privileged status stemmed 
from the famous ruling in Paul v. 
Virginia® in 1869. An out-of-state insur- 
ance company had challenged Virginia’s 
right to make it post a bond before issuing 
policies to Virginia citizens. The Supreme 
Court, confronted on one hand by a widely 
acknowledged need for insurance to be 
regulated and, on the other hand, by a 
choice between state regulation or no regu- 
lation at all, decided to uphold the states. 
The legal formula on which its judgment 
was based was that insurance policies were 
not articles of commerce and therefore state 
regulation did not interfere with any federal 
authority. But the importance of the deci- 
sion was that regulation was sustained. 


In the 70 years which followed, the Paul 
ruling spurred states to increase greatly 
the scope and sweep of insurance regulation. 
State Commissioners took office; rating 
bureaus were licensed; varying degrees of 
supervision were exercised. Despite this, 
interstate combines of insurance companies 
gradually became too much for individual 
states to handle. By and large, the na- 
tional insurance scene in 1942 seemed to 
be characterized by concerted activities and 
restraints on competition which the states 
were either unable or unwilling to cope 
with. The Attorney General of Missouri 
in fact pleaded with the Department of 
Justice to intervene after his own efforts 
in dealing with rate-fixing conspiracies had 


mainly 


379 U. S. (8 Wall.) 168. 
‘ Joint hearings before the subcommittees of 
the committees on the judiciary on S, 1362, 


704 


failed. This, coupled with complaints about 
alleged boycotts and other coercive activ- 
ities which members of the South-Eastern 
Underwriters were directing against their 
competitors, agents and customers, finally 
prompted the federal government to prose- 
cute the association under the antitrust 
laws. When the case reached the Supreme 
Court, the need and the availability of re- 
medial measures for a multibillion dollar, 
multistate industry compelled the sustain- 
ing of federal action. _In so doing, the 
Court condemned the South-Eastern Under- 
writers’ alleged interference with the “free 
play of competitive forces” as exactly the 
type of conduct which the Sherman Act for- 
bade. The Court completely rejected the 
argument that antitrust standards were in- 
appropriate to the insurance business. 


Following the South-Eastern Underwriters 
decision, determined efforts were made to 
persuade Congress to overrule it and to 
exempt insurance from the antitrust laws. 
The attempt failed. Instead, Congress 
enacted Public Law 15, returning the regu- 
lation of insurance to the states on terms 
and conditions designed to insure a co- 
ordinated system of state and federal con- 
trol. It created a moratorium period within 
which the states were expected to draft 
regulatory measures. Thereafter, it pro- 
vided, the federal antitrust laws would 
apply to insurance to the extent that the 
states failed to regulate. But one exception 
was carved out of this conditional antitrust 
suspension. It specified that nothing in 
Public Law 15 was to render the Sherman 
Act inapplicable to any agreement or act of 
boycott, coercion or intimidation. In that 
area, federal law was to remain supreme. 


Public Law 15 put the insurance industry 
and the states to the test. The debates in 
Congress made it clear that the grant of 
primary responsibility to the states was 
contingent upon the good faith and effec- 
tiveness with which it would be exercised 
in the public interest. The committee re- 
ports indicated that Congress considered 
that the public interest required competitive 
rate-making as a prime objective of regula- 
tion. And mention was frequently made of 
the fact that Congress reserved its inherent 
right to enact further legislation should its 
initial foray into the field of insurance prove 
inadequate. 


It was in response to this challenge that 
the National Association of Insurance Com- 


H. R. 3269 and H. R. 3270, 78th Cong., 1st and 
2d Sess. (1943-1944). 
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missioners, together with the All-Industry 
Committee, drafted model statutes for sub- 
mission to the state legislatures. Those 
model laws and the reports which accom- 
panied them represented the composite views 
of all branches of the insurance business 
and the state administrators. The provi- 
sions and principles embodied in the all- 
industry bills, drafted at a time when the 
example of the South-Eastern Underwriters 
case and the purpose of Public Law 15 
were so clearly in mind, provide the stand- 
ard against which state laws today may 
well be judged. 


Current Prospects 


The conclusions drawn from this capsule 
of history vary widely. There are those 
who believe that any competition in pre- 
mium rates leads eventually to insolvency 
and ruin. Others contend that every com- 
bination and restraint on competition, save 
in the pooling of loss statistics, tends to 
stifle initiative and retard progress. Some 
say that the grant to the states of the 
power to “regulate” authorizes virtually any 
control that the legislature or Commissioner 
may decide to impose. Others predict that 
as dissatisfaction and discrepancies increase 
in regulations from state to state, the crea- 
tion by Congress of a federal insurance 
agency becomes inevitable. 


In my view, none of these positions accu- 
rately reflects the plan or the prospects of 
Public Law 15. It favors neither all-out 
competition nor total regulation. As I see 
it, a system of regulated competition or, to 
borrow a current political theme, competi- 
tion in moderation is the goal. Jn formulat- 
ing such a system, the desires of the various 
insurance companies, agents and the state 
Commissioner must, of course, be taken into 
account. But so too must the policyholder 
be considered. His interest, after all, is a 
fair measure of the public interest which 
Public Law 15 seeks to protect. It has two 
facets. On one hand, he wants his com- 
pany’s financial structure to be strong, its 
reserves adequate, its rating plans sound, 
its advertising truthful and its policy forms 
understandabie. To be assured of these 
things, his interest requires that state super- 
vision and regulation be effective. On the 
other hand, he never ceases to hope for 
lower premium rates, broader policy cov- 
erage, more efficient service and more 
aggressive management. The objectives 
are attainable primarily through competition. 


5 Prudential Insurance Company v. Benjamin, 
328 U. S. 408, 431 (1946). 
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Competition spurs initiative, breeds new 
ideas, sweeps out lagging personnel and 
keeps the organization on its toes. It must 
not be stifled. The benefits of lower prices 
which competition provides must not be 
offset by burdensome regulations which un- 
necessarily increase the cost of compliance. 
In Public Law 15’s system of regulated 
competition, then, regulation delineates the 
boundaries beyond which the insurance com- 
pany’s conduct would endanger the policy- 
holder’s stake. Within these boundaries, 
however, competition must be permitted to 
flourish. 


The methods by which the states act 
toward this end need not be uniform.’ 
Congress knew that divergent views existed 
on how to deal with insurance. If it had 
wanted to deter divergent regulations, the 
provisions of Public Law 15 would not have 
left the matter so open. By devising a 
flexible law, however, Congress gave the 
states ample room to experiment and inno- 
vate in the search for sound regulation. 
Mere divergence among the states, there- 
fore, however widespread, will not of itself 
lead to federal intervention. 


But the right of states to experiment in 
the quest for a sound system dves not mean 
that Public Law 15 tolerates every form of 
state regulation. Binding insurance com- 
panies in a strait jacket in the name of 
regulation will certainly not be condoned. 
It is my belief that as state regulation goes 
through its phases of trial and error, Public 
Law 15 may prove to be a formidable legal 
weapon for preventing undue regulation. 
To begin with, I think that it can be argued 
that Public Law 15 requires the courts to 
strike down state laws which preclude in- 
surance companies from competing. Let 
me briefly explain. 


Rule of Reason for Insurance 


The Sherman Act literally condemns all 
contracts, combinations and conspiracies in 
restraint of trade. But since every agree- 
ment and every combination tends in some 
degree to abridge the freedom with which 
its participants or others may trade, the 
Supreme Court long ago held that only 
those which impose unreasonable restraints 
are unlawful. This yardstick for interpret- 
ing the Sherman Act is known as the rule 
of reason. It means that businessmen’s 
compliance with the antitrust laws will 
ordinarily entail an inquiry into the reason- 
ableness of their joint actions and agree- 
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ments But the rule has acquired an 
important exception. Certain practices have 
been found by the courts to be so inherently 
unreasonable and so uniformly destructive 
in their competitive consequences that they 
are forbidden as a matter of law. No in- 
quest is needed to determine that such con- 
duct is unlawful. Examples of such per se 
illegality in the general world 
include agreements to fix divide 
territories, boycott, coerce or intimidate. 


business 


prices, 


Public Law 15 qualifies the Sherman Act 
and other antitrust statutes. It recognizes 
that some practices which. are usually for- 
bidden to businessmen may be essential to 
sound insurance. To accommodate these, 
an insurance rule of reason is established. 
It says that federal antitrust standards will 
not apply to insurance conduct to the ex- 
tent that the states. regulate it. In other 
words, where contracts and combinations 
among insurance competitors would ordi- 
narily run afoul of the Sherman Act, they 
will become lawful if a state both authorizes 
and effectively supervises them. But Public 
Law 15 also adopts the per se principle. In 
Section 3(b) it declares that acts or agre- 
ments of boycott, coercion or intimidation 
remain subject to the Sherman Act. They 
will be condemned as a matter of law 
irrespective of state supervision. 

The significance of these modified anti- 
trust rules for insurance hinges on three 
questions: (1) What kinds of conduct can 
regulation make reasonable? (2) What are 
acts of coercion? (3) What happens if the 
state itself performs an act of coercion? 
The answer to the second will also answer 
the first, for whatever amounts to coercion 
is beyond the power of the states to authorize. 
The third stands by itself. 


Coercion.—The coercion language of Sec- 
tion 3(b) comes directly from the South- 
Eastern Underwriters case. The Supreme 
Court had concluded its opinion by noting 
that “no states authorize combinations of 
insurance companies to coerce, intimidate 
and boycott competitors and consumers in 
the manner here alleged.” I believe that 
the practices alleged in that case as well as 
in several other cases* brought by the De- 
partment of Justice since 1951 illustrate the 
coercion which Public Law 15 condemns 
per se. For:example, no group of insurance 
companies may compel others to adhere to 


®*U. 8. v. Insurance Board of Cleveland (DC 
Ohio, filed February 27, 1951), see 25 United 
States Law Week 2097 (1956): U. 8S. v. Investors 
Diversified Services, Inc. et al. (DC Minn., filed 
April 26, 1951; final judgment June 30, 1954); 
U. 8. v. New Orleans Insurance Exchange (DC 
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the premium rates they set, the policy forms 
they design or the agent commissions they 
pay. They may not agree or act to cut off 
other companies from the opportunity to 
reinsure risks. They may not combine to 
disparage the services of others. They may 
not forbid independent agents who represent 
them from also representing others. They 
may not compel their own policyholders to 
refrain from dealing with others. All of 
these practices coerce the freedom of per- 
sons who are not members of the coercing 
group. It is these restraints on outsiders 
which Section 3(b) condemns per se. 


In contrast to the examples I have just 
given are the cases of insider restraints. 
Take for instance the situation where ten 
companies in State A agree among them- 
selves to charge fixed rates and pay uni- 
form agent commissions. Ordinarily this 
agreement would violate the Sherman Act. 
But so long as policyholders and agents of 
State A retain the freedom to turn to com- 
panies other than these ten, no coercion of 
outsiders is present. Competition among 
the insider companies is restrained to be 
sure, but the restraints are voluntary. In 
this case, then, if the rates and commissions 
are filed and approved by the state, that 
which would otherwise have violated the 
Sherman Act will have been saved by 
Public Law 15. 


State action—Up to this point, I have 
distinguished between the anticompetitive 
activities which state regulation may make 
reasonable and those which, because they 
amount to coercion, are forbidden despite 
state regulation. The crucial question now 
is whether the state itself can impose the 
same coercion on all insurance companies 
and thereby make the Sherman Act inappli- 
cable. Recent developments in various 
states suggest that this is being or may 
soon be done. For example, some states 
are proposing to promulgate uniform rates 
to which every insurance company in the 
state must adhere. Others are considering 
whether to compel all insurers to issue 
standardized policy forms. Deviations, and 
hence the opportunity for competition, would 
be outlawed. If such laws should be 
enacted, what can be done about them? 


The obstacle you encounter is a 1943 
decision of the Supreme Court. In Parker 
v. Brown, the Court unanimously ruled that 


La., filed January 15, 1954); U. 8S. v. Liberty 
National Life Insurance Company et al. (DC 
Ala., filed June 29, 1954; final judgment June 
29, 1954). 

7317 U. S. 3A1. 
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it was lawful for California to establish a 
program that restricted competition among 
raisin growers and fixed the prices at 
which raisins were sold to packers. To the 
argument that the Sherman Act outlawed 
such practices, the Court replied that the 
antitrust laws do not apply to state action. 
“We find nothing in the language of the 
Sherman Act or in its history,” the Court 
said, “which suggests that its purpose was 
to restrain a state or its officers or agents 
from activities directed by its legislature.” 
If the attack on state action in the realm of 
insurance is similarly based on the Sherman 
Act’s language and history, it would be 
repulsed by the precedent of Parker v. Brown. 


I believe, however, that an appealing 
argument may be made against state coer- 
cion in insurance on the ground of the 
language and history, not of the Sherman 
Act, but of Public Law 15. The argument 
is suggested by Parker v. Brown, where the 
Supreme Court was careful to recognize an 
exception to its rule concerning state action. 
It noted that many cases had developed this 
principle: “Occupation of a legislative ‘field’ 
by Congress in the exercise of a granted 
power is a familiar example of its constitu- 
tional power to suspend state laws.” 


What this means is that Congress, with- 
out specifically prohibiting state action, can 
preclude the states from passing laws in a 
particular area of commerce by occupying 
that area itself. Congress seems to have 
done exactly this with respect to the busi- 
ness of insurance in the area of boycotts, 
coercion and intimidation. It contemplated 
that under Public Law 15 the states would 
enact no legislation to deprive insurance 
companies of Sherman Act protection of 
their right to compete. House Report 143 
declared that Congress did not intend “to 
require or encourage the several states to 
enact legislation that would make it com- 
pulsory for any insurance company to be- 
come a member of rating bureaus or charge 
uniform rates.” 


On the contrary, the report stated that it 
was “the opinion of Congress that competi- 
tive rates on a sound financial basis are in 
the public interest.” 


If a state were now to standardize pre- 
mium rates, policy forms or agent com- 
missions, the intention of Congress would 
be frustrated. 


The text of Public Law 15 confirms this 
conclusion. The exemption which it gives 


* Matter of the American Hospital and Life 
Insurance Company, FTC Dkt. No. 6237 (April 
24, 1956). 


NAII Proceedings 


to insurance from the antitrust laws is con- 
ditioned upon state regulation. This means 
that only if a state through its Insurance 
Department regulates the fixing of rates by 
a rating bureau or other group of insurers 
will members of that bureau not be subject 
to Sherman Act prosecution. . Clearly, then, 
since only affirmative action by a state can 
authorize the antitrust exemption, it can 
only. be affirmative state action which is 
denied authorization by the coercion provi- 
sion. Congress, in other words, occupied 
the field insofar as the protection of insur- 
ance companies from coerced adherence to 
rates or other subjects of competition is 
concerned. In fact, there can be no other 
reason why Congress—when it gave the 
states three years within which to enact 
new legislation—should have excluded pro- 
tection against coercion from the antitrust 
moratorium, If this interpretation is not 
given to the coercion provision, it will 
simply mean that Public Law 15 permits 
state regulation to completely remove the 
Sherman Act from the field of insurance. 
Yet an antitrust immunity for insurance 
was expressly rejected by Congress shortly 
before Public Law 15 was enacted. 


You may be interested to learn that 
analogous reasoning has recently been suc- 
cessful in labor cases. State laws have been 
declared unconstitutional for interfering with 
the federally protected right to strike. State 
laws which cut off the insurer’s right to 
compete should meet a similar fate. 


What I have just said is not intended to 
suggest that there may not be arguments 
against applying Public Law 15 to direct 
state action. The virtue of the argument 
I have outlined, however, lies in the fact 
that it is consistent with the purpose to 
restore and preserve the opportunity for 
competition which characterized the gov- 
ernment’s bringing of the South-Eastern 
Underwriters case, the enactment by Con- 
gress of Public Law 15 and the drafting of 
the all-industry bills by the insurance in- 
dustry itself. 


Federal Trade Commission 


Turning now from the state to the fed- 
eral scene, the past year has again produced 
a development towards more regulation. 
The Federal Trade Commission, in its three- 
to-two decision in the American Hospital 
case,* ruled that Public Law 15 “expressly 
authorized” it to regulate interstate insur- 








ance. The FTC has thereupon proceeded, 
in American Hospital and subsequent cases, 
to issue orders condemning certain adver- 
tising practices in the accident and health 
insurance field. 

[ find the FTC’s astonishing. 
On the date of its ruling, every state in 
which the American Hospital and Life 
Insurance Company did business had laws 
regulating the type of practices complained 
of. Since Public Law 15 said that after 
the moratorium the Federal Trade Commis- 
sion Act. was to apply to insurance “to the 
extent that such business is not regulated 
by state law,” I find it hard to see how 
the FTC has a legal leg to stand on. I 
subscribe to the position so ably presented 
by Chairman Gwynne and Commissioner 
Mason that the FTC has done here pre- 
cisely what Congress passed Public Law 15 
to prevent. 

The heart of the FTC’s reasoning, it 
seems to me, lies in its notion of a “legal 
vacuum” which would exist if it did not 
supervise the “purely interstate activities” 
of insurance companies. It talks of an 
“irreducible area of Commission jurisdic- 
tion” in which federal authority must be 
exercised over activities “which cannot be 
reached by state laws.” There is no such 
area. Apart from the field of boycott and 
coercion which Congress has expressly 
occupied, I do not believe that there are 
any insurance activities in which a company 
can engage in this country which are beyond 
the power of one state or another to regu- 
late under Public Law 15. 


decision 


The FTC is in error when it says that 
Congress cannot constitutionally distribute 
among the states its power over interstate 
commerce.” When the committees of Con- 
gress spoke of constitutional limits on state 
power, they referred solely to decisions 
which uphold the principle that a state may 
not tax or regulate activities which occur 
outside its borders. This is a far ery from 
saying that an insurance company can per- 
form an act within the United States which 
occurs beyond the border and power of 
every state. 


The proper interpretation of Public Law 
15, in my view, is that if a particular insur- 
ance practice is already regulated by a state, 
the Federal Trade Commission is barred. 
It is essential, however, that the state pro- 
vide regulation, not empty legislation. If 
a state has a model code for insurance 
advertising but neglects completely to take 
any steps to implement and enforce it, a 
question of the adequacy of its regulation 
might arise.” Apart from such a case, how- 
ever, FTC jurisdiction is not likely to be 
sustained. It is co-ordinated federal and 
state action that Congress stipulated in 
Public Law 15 and not the “combined 
effort” theory adopted by the FTC. The 
federal authority may interevene only to 
fill in a gap left bv a state. If any other 
rule were sanctioned, insurance company 
practices upheld under state law might be 
subject to prosecution under federal law. 
Advertising standards required by one agency 
might be condemned by the other. Juris- 
dictional tangles would replace insurance 
regulation. In my opinion, these are not 
remote possibilities. An FTC hearing ex- 
aminer recently ruled that an advertisement 
with which a state official found no fault 
nevertheless violated FTC standards.” This 
is precisely the type of situation that Con- 
gress thought it was avoiding in the passage 
of Public Law 15. 


Conclusion 


As I read Public Law 15, in its legislative 
context, it provides a formula for recon- 
ciling the insurance industry’s needs for 
both regulation and competition. It en- 
courages reasonable regulation which pro- 
motes sound insurance practices. It guards 
against unreasonable regulation which de- 
stroys competition. It prohibits competi- 
tion between state and federal authorities 
as to who will regulate what. 


To date there has been little occasion 
for courts to interpret the law to determine 
whether it fulfills its promise. I believe they 
will rule that it does. [The End] 


Approximately $1.8 billion was paid to American families during 
1955 under special clauses and standard provisions of their life 
insurance policies, in addition to the basic death benefit and 
maturity payments, according to the Institute of Life Insurance. 


* Southern Pacific Company v. State of Arizona, 
325 U. S. 761, 769 (1945). 

%” Compare, for example, the findings of fact 
and the conclusions of law on the question of 
adequacy, in the hearing examiner's initial deci- 
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sion in Matter of National Casualty Company, 
FTC Dkt. No. 6311 (December 6, 1955). 

Matter of Minnesota Commercial Men’s As- 
sociation, FTC Dkt. No. 6453 (September 24, 
1956). 
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fI.HE insuring agreements of casualty 

types of insurance policies provide that 
the insurer agrees “to pay on behalf of the 
insured all sums which the imsured shall 
become obligated to pay as damages because 

... (Italics supplied.) They then go on to 
insure either for bodily injury or property 
damages. 

One writer places this type of insurance 
under the classification of “liability insur- 
ance” and includes such types of insurance 
contracts as the following: 

I. Business liability 

Owners’, landlords’ and tenants’ 
public liability 

Elevator public liability 
Manufacturers’ and contractors’ 
public liability 
“Teams” (vehicular 
public liability 
Products liability 
Contractual liability 
Contingent liability 
Other liability forms 


and car) 


Water damage legal liability 
Sprinkler leakage legal liability 
Innkeepers’ liability 
Safe depository liability 
Libel liability 

Professional liability 

A, Physicians’, surgeons’ and 

tists’ malpractice liability 

B. Hospital liability 

C. Druggists’ liability 

D. Optometrists’ liability 

E. Beauty parlor public liability 

F. Accountants’ liability 

G. Architects’ liability 

Personal liability 

A. Residence liability 

B. Sports liability 

C, Other personal liability. 
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To these can be added such insurance 
contracts as attorneys’ errors and omissions 
liability, aviation liability, and the entire 
gamut of currently available coverages and 
types of insurance that will be found in 
comprehensive personal liability contracts 
and package-types or block types of contracts. 


Another author designates one chapter as 
“Miscellaneous Liability,” within which he 
includes all types of coverage for one who 
causes property damage or bodily injury 
to another, and designates a separate chap- 
ter as “Automobile Insurance,” which is 
our currently much-used “combination auto- 
mobile policy.” 


Each of these authors begins his dis- 
cussion of the said policies with an expla- 
nation of the law of torts—the “liability” 
which the insured may be subject to by 
reason of his operation of a vehicle, busi- 
ness, vocation or any other insurable risk. 
In effect, they advise that the insurer, by 
his contract, agrees to pay on behalf of 
the party insured the amount (up to the 
policy limit) which the insured is obli- 
gated to pay because of the liability imposed 
by law upon him for damages. 


What is the meaning of “liability imposed 
by law”? What was it intended to mean at 
the time it was placed in the contract of 
insurance? What has it come to mean? 
If there is any change in its meaning, why, 
who and what has caused it to be changed? 
What will it come to mean? What will 
the forseeable “end result” be? 


Except for life insurance and accident 
insurance, an insurance contract is, in gen- 
eral, a contract of indemnity, distinguish- 
able from a surety contract or a warranty. 
Casualty insurance is the all-inclusive term 
given to those forms of insurance contracts 
providing for payment for loss or damage 
resulting from an accident or some unan- 
ticipated contingency, except fire and the 
elements. 


Casualty insurance is now generally divided 
into two classifications: (1) indemnity- insur- 
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which 
indemnify the insured against loss incurred 


ance which is applied to 


contracts 
by the insured by reason of damages sus- 
tained by liability 
which is applied to contracts by which the 


others; (2) insurance 
insured is indemnified against liability on 
account of bodily injuries or property dam- 
ages sustained by others than the insured. 

Both held 
i be How- 


distinction, 
and such policies are termed either a “lia- 


forms of insurance have been 


“indemnification” insurance 
ever, the law recognizes the 


bility” policy or an “indemnification” or 
‘indemnity” policy, depending upon whether 
or not it (the contract of insurance) insures 
against liability or loss. Whether it is one 
form of contract or the other, legally 
speaking, depends upon the intention of the 
parties as evidenced by the phraseology 
or the use of the words in the contract of 
insurance. The courts have given effect 
to the language used in the policy and the 
objects sought to be effected by the parties, 
rather than the words intended to be used. 
They recognize that there is a very marked 
difference between a contract against loss 
and one against liability. If the policy contains 
conditions inconsistent with the theory of 
damage indemnification, or otherwise clearly 
shows an intent to insure against liability 
for damages, it will be so construed. The 
mere fact that the policy reads that it insures 
against loss or damage by reason of lia- 
bility does not make it a contract of 
indemnity as distinguished from a contract 
of liability. If, however, the contract shows 
clearly, by its terms, that it is the intention 
of the insurer to be liable for the damages 
that the insured has been compelled to pay, 
it is a contract of indemnity. 


Originally, insurance policies were intended 
to be indemnity insurance contracts. With 
the development of liability insurance in 
the employer and employee fields, the insur- 
ance industry, either through design or 
peradventure, issued policies which the 
courts began to consider as liability con- 
tracts and mot indemnification contracts. In 
any event, whatever the initial cause— 
whether competition among companies, 
errors by underwriters in anticipation of 
legal effect of language used, etc—the 
courts began to resort to every device to 
interpret contracts of insurance as liability 
contracts. 


There was before 1935 no such thing 
as a uniform automobile liability insurance 
policy. The first “standard” automobile lia- 
bility policy was completed in May, 1935. 
This was the result of the work of the 
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of the 
committee 
companies of the 


committee of the section 
American Bar 
representing insurance 
National Bureau of Casualty and Surety 
Underwriters and the American Mutual 
Alliance. There have been many revisions 
that date. The policy then read: 
“To pay on behalf of the insured all sums 
which the insured shall become obligated 
to pay by reason of the liability imposed 
by law upon him for damages , 


insurance 
Association, a 


since 


been held to be an outright 
liability insurance policy, giving rise to a 
completed cause of action against the car- 
rier in favor of the injured person as soon 
as liability is imposed upon the insured. 


This has 


Just to quote from the authority which 
projected the new forms of policies, it is 
apparent that the courts as early as 1935 
and thereafter began changing the concepts 
of such insurance contracts and agreements: 


“There can be no question that the 
compilers of this form of policy intended it 
to provide indemnity against liability and 
that it would be so construed by the court. 
The cases here cited are largely examples 
of interpretations of similar but not identi- 
cal provisions in various forms of liability 
policies. In a number of the cases the 
courts resorted to strained interpretations 
in order to convert what were obviously in- 
tended to be indemnity policies into liability 
policies. ‘Annotations: 6 A. L. R. 380; 
13.A. L. Rovio ae AS ER 2901; 37. 
A. L. R. 644; 41 A. L. R. 509; 83 A. L. R. 
677: 117 A. Lo Re” 


I will not go into the long history of the 
courts’ erroneous but effective disregard 
of the actual intention of the contracting 
parties. Neither will I demonstrate the 
devious and specious devices resorted to 
by the courts to effect a basic rule of 
construction of insurance contracts which 
is different from the rules of construction 
applicable to contracts in general. 


Suffice it to say that the courts have 
not been of any help in the establishment 
of stability in the insurance business. Un- 
like other endeavors in which the parties 
have some idea what the legal effect of 
their agreements or actions may be, the 
insurance industry has no idea nor can 
it rely upon decisions as precedent to fore- 
tell or foresee how its contracts or actions 
thereon or in connection therewith may 
be construed. 


The courts state that if the intention of 
the parties appears to be that their con- 
tract of insurance be considered as pure 
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and the contract so indi- 
intention of the contracting 
control given effect. 
these very courts have 
various devices to interpret 
such documents as contracts of “liability.” 


“idemnification,” 
cates, the 

parties will 
However, 
resorted to 


and be 
same 


This tendency is not caused by lack of 
knowledge of the law of construction of 
contracts, but through lack of knowledge 
of insurance, by economic and social con- 
siderations, as well as political pressures. 

Lack of knowledge can best be illustrated 
by a situation of which this writer was a 
personal witness. My dean and I were 
having lunch at the country club discussing 
the inauguration of an insurance law train- 
ing program in the law school. We were 
joined by a friend of the dean’s, a United 
States district court judge from another 
state, who was helping to clear up the 
congested trial calendar in Florida. My 
dean asked him how he was able to take 
the time to come all the way out to the 
country club for lunch when he was in the 
midst of trying cases. He advised that he 
was sitting in on an automobile accident 
case. The defendant was insured; the plain- 
tiff wanted $15,000 to settle and the de- 
fendant had offered $4,500 to settle. The 
judge had told the defendant’s attorney to 
contact his insurance company and ask 
them to raise the “ante.” The defendant’s 
attorney told him that the company had 
gone as high as the facts in that case 
warranted. I then asked the judge about 
liability, and he advised that it was very 
questionable, but that the plaintiff was 
such a nice person, that he really was 
injured, and that he told the defendant's 
attorney that the insurance company had 
so much money it should pay the plaintiff 
regardless of the liability or extent of in- 
juries. I turned to him and asked, “Judge, 
if the defendant was a bank being sued by 
the plaintiff for money and there was a 
serious question as to whether the bank 
was liable or not, would you tell the 
bank’s attorney to tell the bank to pay the 
plaintiff, regardless of liability, since the 
bank had so much money?” He looked 
at me very patronizingly and said, “of 
course not. The bank is state and nation- 
ally regulated; its officers are trustees of 
its depositors and stockholders. They don’t 
dare make unjustifiable payments or they 
would be personally answerable for so 
doing.” 


I turned to my dean and couldn’t help 
suppressing a smile and said, intending the 
judge to hear me and be informed, “Our 
judges are selected from our lawyers. The 
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law schools train and prepare individuals 
for practice as lawyers. Don’t you think 
it high time for everyone to know that 
insurance companies are very close rela- 
banks; that insurance companies 
are regulated just as closely as banks; 
and that the officers and directors are as 
much trustees of their policyholders and 
stockholders as are bank officers and di- 
rectors?” The judge turned to me and said, 
“Do you really mean that, Professor?” 
[ said, “Judge, all you have to do is look 
at any state statutory index and you will 
find such regulatory and administrative 
laws.” Needless to say that judge saw 
the “gospel”—he finished his lunch and 
rushed back to his courtroom to continue 
with the trial of the case. 


tives of 


When a case involving the construction 
of the terms of a policy is argued before 
a judge and the lawyers present him with 
the law, as such lawyers see it, the judge 
must make his choice as to which of the 
two divergent contentions he will adopt 
If he does not have a grounding in the 
philosophy and nature of insurance, its 
history of development, customs, usages, 
and purposes, how can he intelligently and 
correctly interpret not only the “intention” 
of the parties, but also their rights and 
liabilities. 

We, therefore, have lack of knowledge as 
one of the factors responsible for the 
development of liability insurance in the 
place of its intended predecessor, indemnity 
insurance. 


Those in the field of fire and casualty 
insurance should not feel badly. They are 
not alone. The field of suretyship—that 
sacred field of law where technicalities of 
interpretation, liability and measure of dam- 
ages are and have been the subject of in- 
struction in law schools—has not been 
neglected by the courts in their current 
trend to change its basic concept. Here, 
also, the courts are applying the so-called 
“liberal” rule where the surety is a com- 
pensated surety. Obviously this is so be- 
cause it is considered “insurance.” 


We are reminded that our United States 
Supreme Court has put us on notice that: 


“A person has no property, no vested 
interest in any rule of the common law. 
That is only one of the forms of municipal 
law, and is no more sacred than any other. 
Rights of property which have been created 
by the common law cannot be taken away 
without due process; but the law itself, as 
a rule of conduct, may be changed at the 
will of the legislature, unless pre- 
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vented by constitutional limitations. In- 
deed, the great office of statutes is to 
remedy defects in the common law as they 
are developed, and to adopt it to the 
changes of time and circumstances e 
(Italics supplied.) 


Thus, any rule of law can be changed 
by legislative enactment. If it were true 
that the common law—the body of law that 
has grown up from previous decisions— 
were changeable only by legislative edict, it 
might have some degree of permanency. 
However, the courts themselves have under- 
taken to change the body of the common 
law to fit the times and circumstances 
being considered. By the very nature of 
jurisprudence, law, per se, is divided into 
the common law, or unwritten law, and the 
written law, or legislative law. By its crea- 
tion and development, this common law is 
subject to the influences of changes in time, 
circumstances, and customs, plus the court’s 
impression of these influences. Hence, 
common law is subject to change. We 
then have the inescapable situation that 
law is subject to these common law changes 
as well as to the changes that the legislative 
bodies by their enactments can render in 
the body of the law. 


In a prior paper I indicated what is be- 
lieved to be the future of liability insurance. 
A prediction was ventured that automobile 
liability insurance would eventually take on 
the aspects of and follow the course of 
the law of employer-employee liability. i 
indicated that it might take on the form, 
scheme and attributes of the workmen’s 
compensation or federal employer and em- 
ployee laws as we know them today. 
Mark—I did not advocate this change. I 
merely pointed to the flags in the wind— 
the trends, agitations, contentions and dis- 
cussions. I am reminded that the same 
factors are present today (and have been 
for some years) and are agitating for a 
“solution.” The problems confronting the 
public with relation to auto liability are the 
same ones that existed with relation to 
employer-employee liability. I attempted 
to raise the red flag of warning to the 
insurance industry. 


The Association of Casualty and Surety 
Companies—one of the conservative, na- 
tional insurance organizations and surely 
one of the largest stock insurance company 
organizations in the country—has always 
opposed this agitated change from the 
standards in force. Mr. J. Dewey Dorsett, 
general manager of this organization, in an 
address delivered before the annual meet- 
ing of the Southern Safety Conference in 
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Atlanta, Georgia, in March, 1956, laid down 
six postulates: 


“(1) Let’s stop kidding ourselves about 
the enormity of the traffic accident problem, 


“(2) Let’s get realistic about traffic laws 
and regulations. 


(3) Let’s have strict enforcement of our 
traffic laws and regulations. 


“(4) Let’s have more realistic court hand- 
ling of traffic cases. 


“(5) Let’s have more and better roads.” 


He states: “We can’t cut $5 billion a year 
out of a nation’s economy and write it off 
as something George will pay for. Joe and 
Jane will pay, too. Your pocket book 
is in the middle, not to mention your life 
and limb.” 


If he were addressing you, an assembly 
of insurance company officials, executives 
and officiers, he would state that unless the 
traffic accidents are reduced, you will either 
have to change your concept of your type 
of business or find yourselves out of busi- 
ness. Claims are created by accidents. 
Claims ultimately result in losses paid. 
Losses paid are reflected in loss ratios. It 
is common knowledge in the insurance 
industry that the loss ratios for the first 
half of 1956 are far in excess of the 1955 
loss ratios and surely in excess of the 
anticipated loss ratios for that six-month 
period of 1956, 


What is causing this? Many, many 
factors are responsible. A few of the most 
commonly admitted are: 


(1) inflation of the dollar or the reduc- 
tion of the purchasing power of the dollar; 


(2) concerted action by various groups 
to make the automobile owner absolutely 
liable for damages to the person or prop- 
erty injured by reason of the use of an 
automobile, regardless of fault, thereby 
making the insurance company. that insures 
such automobile guarantor of such use; and 


(3) crowded court calendars with the at- 
tendant delay in disposition of cases caus- 
ing the hue and cry for some other method 
of determination of liability, or the entire 
abolition of liability as an element of 
consideration. 


These are some of the much-discussed 
considerations either motivating or relied 
upon by those who are constantly indi- 
cating that “all is not right.” 


If these advocates would merely point 
out these factors and the others that exist, 
and stop there, perhaps some solution could 
be arrived at. When a situation is known 
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to exist, differences of opinion as to solu- 
tion can be reconciled and resolved. How- 
ever, when each advocate or group of 
selfish interests projects what he or it 
considers an evil and then proposes a 
remedy therefor, only confusion can result. 


This is what is now existent in the 
field of auto liability insurance, 


The old strategy of divide and conquer 
is still new and effective. 


The casualty insurance industry is often 
hopelessly divided. The stock companies 
are against the mutuals. Both are against 
the independents. On many occasions when 
the stock companies have appeared to 
enter an objection to legislative action, the 
mutual representatives have indicated they 
are in favor of it. 

Now comes the special committee on 
compulsory automobile liability insurance 
of the so-called stock companies and, at an 
unpublished meeting, decides to come out 
in favor of the unsatished judgment fund 
in its attempt to offset the 
compulsory insurance. 


An executive of a large casualty insurer 


concluded that negligence as a defense is 
disappearing. We have the attacks on the 
common law by the flooding of the state 
legislatures with proposed laws on every 
phase of “liability.” We have the attacks 
on the courts and the system of deter- 
mination of “liability” in attempts to modify 
or change the method. Now the courts 
have allowed claimants to demand and 
receive information as to whether the 
defendant is insured, and if so, with which 
company and for what amount of insurance. 
This has been done without regard to pre- 
liminary determination of the questions of 
liability or financial responsibility before 
trial, and not in aid of collection of any 
judgment. Finally, we have the courts 
themselves, under the guise of applying the 
old rules of the law of negligence or fault 
to new situations, liberalizing the law of 
liability to include actions that were form- 
erly considered untenable. In order to 
avoid the matter of liability, even the 
courts are finding new and devious argu- 
ments and reasoning to make “someone 
pay” for the damages that a claimant al- 
leges. Thus we have the direct and indirect 
attacks on the “liability imposed by law” 
by assaults on the concept of liability. 


However, liability alone is not the only 
element in the entire subject of “liability 


imposed by law.” There is the element 
of damage. If all of these assaults were 
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movement for 


effective as to liability alone, and the law 
of damages—the legal measure of damages, 
the law of evidence of what is admissible 
and pertinent or material to the quantum 
of damages—were not also tampered with, 
perhaps lawyers, insurance companies and 
society, itself, would not become concerned 
with the matter. However, when the courts 
permit trickery, showmanship, “applied 
psychological persuasion” and changes in 
the rules of law on the admissibility and 
the methodology of presentation of “evi- 
dence” (admittedly used to sway and 
arouse the passions of the jury to award 
“high” damages), it is time to be concerned. 


One author, impliedly accepting the situ- 
ation or realizing that the trend has be- 
come firmly established, decides that it is 
time to change our methods of determina- 
tion of “liability imposed by law” even 
if we have to surrender our age-old consti- 
tutional rights of trial by jury, all the 
safeguards of legal precedent and custom, 
and the time-tested methods of determina- 
tion as to the two primary questions of 
“liability” and “damages.” What this change 
should be is not suggested, but the author 
does conclude that the change will have to 
be made with due regard to, and considera- 
tion of, the forces of economics and social 
science and the psychological effects of the 
present system. 


As a popular entertainer often, though 
dolefully complains: “Everybody wants 
to get into the act.” We even have lawyers 
suggesting, if not advocating, that since the 
bench and bar have indicated their inability 
or lack of desire to cope with the trend 
and admitted deviations, that we call in 
psychologists, economists and social workers 
to solve the problem. This the legal profession 
does not have to do. Social workers, 
sociologists, economists, ministers and even 
“sob sisters” have all gotten into the act 
and continue to do so. 


It has held that “insurance is a 
business affected with a public interest.” 
It is unfortunate that this concept has 
been prostituted to allow and to justify 
everybody getting in the act—even those 
who do not have the slightest conception of 
the philosophy of the basic fundamentals 
of the f insurance. The above 
concept was first developed as justification 
for the intervention of the states in the 
regulation of the business of insurance and 
for the legislation passed to implement that 
regulatory power of the states. However, 
its original purpose and reason have been 
forgotten. The constant use of the phrase 


been 


science of 
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has come to mean that since the public 
is interested in the insurance business, 
anyone who is a part of the public can get 
into the act and determine what it, the 
insurance business, should do, how it 
should be run, what its liabilities should be 
and so on. 


Hitler is accredited with popularizing the 
idea of repeating a lie until the repetition 
alone creates the truthfulness and authori- 
tativeness of the statement. The 
sists, economists, “do-gooders,” “sob sisters” 
and those others who have had no training 
in, or experience with, insurance and its 
philosophies or basic concepts and purposes, 
all “sound off” now as authorities with the 
only correct panaceas for the “alleged” 
ills of insurance, especially automobile lia- 
bility insurance, 


sociolo- 


Why not “render to Caesar the things 
that are Caesar’s?” Who is better qualified 
to determine the matters that require cor- 
rection, when they should be corrected and 
how, than those who have spent their lives 
and careers in that field of endeavor. What 
[ ask is, who is better able to understand 
and cope with insurance problems than 
insurance men, or cope with legal concepts 
than the bench and bar? 


However, if the matter is left to the in- 
surance industry, what happens? Let us 
take a very recent situation as the example 
—the hearing of July 12, 1956, before the 
Virginia Advisory Legislative Council in 
Richmond, Virginia. What happened? In- 
stead of the insurance industry—the casualty 
“fraternity” (pardon the sarcastic use of the 
word “fraternity” )—joining forces and put- 
ting forth its best talents to united efforts 
for the common good of the casualty busi- 
ness, it stood divided against itself with 
criticism and counterproposals. 


The casualty insurance industry has fallen 
into the same tactical error that the national 
and international diplomats have committed 
and, according to the thinking of many, 
are still committing. Each organization, 
for some reason or reasons (selfish, ego- 
tistical, enmity, or what), refuses to join 
with the other organizations for the pur- 
pose of combating the common attack. 
With the combined resources (finances, in- 
telligence and experience) and the per- 
sonnel of the casualty insurance business, 
the solution should not be the insurmount- 
able obstacle that it has appeared to be. 
The situation surely should not have been 
permitted to cause “outsiders,” who know 
nothing about the elements involved, to be 
called in or allowed to interpose themselves. 
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Thus, we come to the inescapable con- 
clusion that the forces and factors most 
vitally interested in this subject (namely, 
the lawyers and insurance men) are hope- 
lessly divided, antagonistic and confused. 
They allow the “outside” forces to take 
over the field of endeavor (1 do not call 
it a battlefield, because there is no cause 
for contention, but object for solution), 
suggest panaceas and nostrums. What will 
the result be? We can only hazard a guess 
that it will be something that we did not 
want or propose, but will be “handed” us 
by others. 


To paraphrase an insurance spokesman 
and lawyer: 


“As we members of the bar and insur- 
ance fraternity—and it is really our re- 
sponsibility—go merrily on our way dilut- 
ing and sabotaging at every turn (under 
the guise of competition, policyholders’ 
benefits, or otherwise) the basic concept 
of casualty or liability insurance from the 
indemnification aspect, we are working at 
cross-purposes with those who are fighting 
one of society’s gravest battles—the rising 
tide of automobile accidents. Traffic ex- 
perts are unanimous in the opinion that the 
most important phase of that battle is to 
impress upon the driver, the man behind 
the wheel, the need for careful driving. 
Millions of dollars are being spent, and 
many more millions will be spent, to create 
a proper attitude on the part of that man 
behind the wheel. We hold up for public 
ridicule the speeder, the road-hog, the 
weaver, the bumper-chaser and all the other 
culprits who contribute so much to high- 
way accidents. Intensive enforcement of 
traffic laws with stiffer fines is being ad- 
vocated. Uniform traffic codes and ordi- 
nances are being proposed and drafted. 
We are trying every possible means of 
reaching him with our message. 


“While all this is going on, we, the mem- 
bers of the bar and the insurance fraternity, 
are telling this man behind the wheel: 
‘Drive as recklessly as you please; no 
matter how negligent you are, if you are 
injured and your car is wrecked, you can 
be certain of recovering your damages.’ ” 


How far from the public interest (and all 
insurance is business affected with a public 
interest, even if we want to adopt the 
“watered down” version) can we-get? How 
far from the concept of insurance are we 
going to deviate? There was a time when 
the relationship of insurer and insured in- 
volved the principle of uberrimae fidei, a 
contract of personal good faith. 
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I did not come here to bury liability 
insurance, but to try to save it. 

Only one recommendation seems advis- 
able at this time: All segments of the in- 
surance industry, with its vast resources 
and personnel, should assemble to develop 
the solution to the problem, and should 
not “piddle” with and against each other 
while the alien takes over. Sociological 
activities are properly the province of 
sociologists; economics, the field of econo- 
mists; insurance belongs to the insurance 
industry and, by reason of the relationship 
of law with insurance, is also the concern 
of the bar (which consists of the judges 
and lawyers). The sociologists are con- 
cerned with enough problems of society to 
keep them busy; likewise, the economists. 


Insuring Injuries 


Who in the imsurance industry, or in any 
other field of endeavor, would hire a per- 
son who is too busy to effectively take 
care of his own problems (forgetting for 
the moment the question of lack of ability 
Or training), to take care of his business 
which he can very effectively take care of 
himself, if he only had a mind to do so? 
Liability imposed by law is moving very 
rapidly out of the grasp of the insurance 
industry and the law. However, it is fasten- 
ing itself upon the backs of the insurance 
industry and the bar until they arouse them- 
selves to do what they must, should and 
cannot avoid doing, namely, to unitedly 
and collectively take care of their problems 


as they arise. [The End] 


Caused by Uninsured Motorists 


By CALVIN M. GEORGE 


| Calvin M. George is assistant counsel 
| of the Zurich Insurance Company. 


DENTIFYING or labeling the insur- 

ance coverage of which we are speaking 
is not easy. We refer to unsatisfied judg- 
ment or “UJ,” uninsured motorist or “UM” 
or “innocent victim” covers, and also find 
that other terms have been used as well. 
Two years ago when the NAII likewise 
considered this matter at a panel discussion, 
the terms “UM” and “innocent victim” had 
not yet been born and hence the panel 
topic was termed “Unsatisfied Judgment 
Coverage.” 


My purpose is not to attempt to evaluate 
the effectiveness of these various coverages 
in combating compulsory insurance but 
rather to analyze them and to report the 
results of a survey concerning these covers 
just made by, the NAII of its members 
and subscribers, plus a few other companies. 

The background history of these cover- 
ages continues. to astound me. It was not 
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until last week that I learned that a judg- 
ment indemnity policy, essentially unsatis- 
fied judgment coverage, was printed by the 
Utilities Indemnity Exchafge, the predeces- 
sor of the Utilities Insurance Company, a 
present member of the NAII, back in i925. 
The extent of their writings of this cover 
I do not know. 


It is rather common knowledge that 
Lloyd’s was writing UJ cover back in the 
thirties on the West Coast. At least 21 ex- 
ecutive of my own company bought such a 
Lloyd’s policy out there in 1938 and came 
back to Chicago so enthused about this 
new cover that we computed rates, prepared 
an advertising piece and printed an unsatis- 
fied judgment policy, filing the policy form 
in many states in December, 1938. 


We decided to drop the cover, however, 
before offering any policies for sale. For 
the benefit of the record, I should say that 
one state disapproved the form because it 
was “against public policy in this state, 
and for the further-reason that it is a wager- 
ing contract”! 
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In a discussion of these coverages, refer- 
ence is necessary to Sam K. Giuffrida. He 
evidently developed a plan which he termed 
“judgment guarantee insurance” which he 
copyrighted in 1938 and 1939. As you know, 
he is, or Was, protesting the writing of UJ 
by companies as an infringement of his 
copyrights. According to the trade press, 
Mr. Giuffrida’s plan was marketed for two 
years, 1939 and 1940, through Mutual Benefit 
Health and Accident Association, apparently 
as accident insurance. Another NAII mem- 
ber, the National Indemnity Company, has 
sold this type of coverage since 1940, term- 
ing it a “traffic injury bond.” 


However, there was little or no general 
industry activity in this field until early 
1954 when the Motorists Mutual Insurance 
Company of Columbus, Ohio, inaugurated 
their UJ cover. I believe it accurate to 
state that from the standpoint of present 
industry writing in this field in the past 
two and one half years, the originator was 
Motorists Mutual. Their cover was described 
in considerable detail at the former NAITI 
panel on UJ coverage in 1954. It is inter- 
esting to note that the subject of unsatisfied 
judgment coverage was considered by vari- 
ous committees of the National Bureau of 
Casualty Underwriters in 1952 and early 
1953. It was concluded that the cover was 
casualty insurance and the companies were 
at liberty to make their own filings as dis- 
tinguished from the bureau’s taking juris- 
diction. As far as I know, however, such 
individual company action was not taken at 
that time. Chronologically, I believe the 
next major approach was the introduction 
of the “innocent victim” cover by Fireman’s 
Fund Insurance Company in early 1955. 


In October, 1955, the so-called uninsured 
motorist coverage was introduced in New 
York by practically all automobile insur- 
ance writers. As you undoubtedly know, 
under this coverage the insured need not 
first obtain a judgment against the uninsured 
motorist. 


Another variation on this theme is the 
alternative compensation approach developed 
by the Nationwide Mutual Insurance Company 
of Columbus, Ohio. This was first written 
in March, 1956, although it was filed in 
North Carolina in October, 1954, and re- 
ceived a great deal of publicity at that time. 
It is presently being written by Nationwide 
in Delaware and Maryland. 


Turning now to the essential elements of 
these various coverages, let us see who is 
protected. Unsatisfied judgment coverage 
uniformly protects only the named insured 
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or policyholder and, while residents of his 
household, his spouse and minor children. 
Some companies cover, in addition to chil- 
dren, any resident relatives. 


On the other hand, UM cover, in addi- 
tion to protecting the named insured and 
resident spouse and relatives, also provides 
coverage for “omnibus insureds.” These 
additional insureds are other persons occu- 
pying the insured automobile provided the 
car is being used by the named insured, his 
resident spouse or with the permission of 
either. Thus if the named insured had 
friends in his car when it was hit by a 
negligent uninsured motorist, the friends 
would be insureds. 


If such friends owned cars and had UM 
endorsements on their auto policies, by rea- 
son of an exclusion in the UM endorsement, 
the coverage which the friends had on their 
own policies would not apply since the 
owner of the car in which they were riding 
had coverage available for their benefit. 


As you know, the alternative compensa- 
tion approach of Nationwide is aimed 
at a much broader problem, but suffice it to 
say that all of the types of people covered 
under the UM endorsement are covered 
under the alternative compensation cover. 
The innocent victim coverage protects the 
same interests afforded coverage under the 
UJ approach—named insured, spouse and 
minor children. 


It is difficult to generalize as to what the 
coverage is under these various policy and 
endorsement approaches. Taking the UJ 
cover first, some companies have taken the 
position that coverage will not attach unless 
there has been a trial upon the merits of the 
case. Others have been content to condi- 
tion their cover upon a judicial determina- 
tion (by a court of record) made on the 
liability and extent of damages. 


Many companies, on the other hand, have 


_ “jumped in with both feet” on this question 


of uncontested actions or default judg- 
ments. One school of thought is repre- 
sented in endorsements which say in effect 
that, with respect to judgments entered in 
actions which are not contested, the amount 
of the judgment shall not determine the 
amount of the company’s liability (within 
the coverage limits, of course). Rather, in 
such cases, the company is liable only for 
the “fair and reasonable value of the in- 
sured’s claim.” If the company and the 
insured cannot agree, this value will be 
determined by arbitration. The arbitration 
provision in these forms is very similar to 
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that found in the automobile physical dam- 
age policy. 

Another viewpoint which has been adopted 
by some companies is that under the same 
circumstances of a judgment in an uncon- 
tested action, the company’s limit of lia- 
bility is only for specified sums which I 
shall call “special damages.” Most com- 
panies using this approach pay medical ex- 
penses, wages or earnings loss up to $25 or 
$35 per week for a given period of time, 
often 26 weeks, and a death or dismember- 
ment schedule. Some companies also pay 
under such circumstances the insured’s at- 
torneys’ fees up to a fixed amount. Unless 
properly included it. the judgment, the 
insured’s expenses for attorneys are not 
otherwise usually reimbursed. 


Insureds under a different group of UJ 
endorsements are offered one of three 
choices: to be paid (1) the unsatisfied 
portion of a contested judgment secured 
by the insured, (2) an arbitration award 
against an identified or unidentified wrong- 
doer or (3) 50 per cent of the unsatisfied 
portion of the judgment or 50 per cent of 
the applicable limits of liability, whichever 
is the lesser, for default judgments procured 
by the insured. 


In the group just referred to we find one 
of the first attempts in UJ cover to deal 
with the hit-and-run problem. (See the 
reference in the second alternative to an 
arbitration award being applicable when 
the wrongdoer is unidentified.) The arbi- 
tration referred to in this group is different 
from that referred to earlier. Here it is a 
determination by an arbitration board estab- 
lished under statutes or by rules of court, 
or a determination made by a lawyer as 
to liability and amount of damages. The 
lawyer is selected by the insurer with the 
approval of the insured and is paid, how- 
ever, by the company. 


A few companies say in their forms that 
they reserve the right, in uncontested ac- 
tions, to present, examine or cross-examine 
witnesses, or to defend a suit filed by the 
insured. My own legal work has not in- 
volved close contact with rules of practice 
but, frankly, I do not understand how an 
insurance company, without filing an ap- 
pearance on behalf of the defendant being 
sued by the insured, can enter into the trial 
proceedings. 


While most examples of the UJ covers 
being offered apply only to bodily injuries, 
some in addition apply to property damage. 
In view of the availability of automobile 
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physical damage insurance, the logic in this 
is not entirely clear to me. 


Only a few of the UJ endorsemeuts spe- 
cifically state that at the company’s option 
it may settle with the insured without the 
necessity of a judgment being obtained by 
the insured. 


Under what circumstances must the bodily 
injury be sustained in order for the result- 
ing judgment obtained to be covered under 
UJ? Generally, the bodily injury must be 
sustained as a pedestrian or while occupy- 
ing either the owned car insured by the 
company for liability or any other car pro- 
vided it is not owned by, furnished for 
regular use to, or hired as a part of a fre- 
quent use of hired automobiles by, the 
insured. I think that generally it could be 
said with respect to the named insured that 
his UJ coverage would not apply if his 
bodily injury (BI) and property damage 
(PD) insurance did not apply. 


The basis of determining premium for 
the UJ cover is not uniform. Some com- 
panies charge a separate premium for each 
car insured. Others charge a single pre- 
mium regardless of how many cars are 
owned. 


Now let us see what the coverage is under 
UM. I mentioned above that the insured 
need not prosecute his claim to judgment 
against the uninsured motorist. I have 
heard it said, and I think it is an apt de- 
scription, that the UM cover is intended to 
put the insured in the same position as 
though the uninsured motorist were in fact 
insured. The insuring clause of this cover 
even reads like a liability insuring agree- 
ment. In essence the undertaking is to 
pay all sums which the insured shall be 
legally entitled to obtain as damages from 
the owner or operator of an uninsured auto- 
mobile because of bodily injury sustained 
by the insured and arising out of the owner- 
ship, maintenance or use of the uninsured 
automobile. 


There is quite a lengthy definition of what 
is or is not an uninsured automobile. It 
does not include (1) one owned by the 
named insured or any resident of the same 
household, (2) one self-insured under a 
financial responsibility law, (3) one owned 
by a governmental unit, (4) a land motor 
vehicle operated on rails or crawler treads, 
(5) a farm-type tractor, or equipment de- 
signed principally for use off public roads 
except while on public roads (a man hit by 
a golfmobile on a golf course would have 
no coverage) and (6) a land motor vehicle 
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or trailer while used as a residence or prem- 
ises and not as a vehicle. 


It includes, however, a car which has no 
BI insurance applicable at the time of the 
accident or a car used without the permis- 
sion of the owner if there is no BI insur- 
ance applicable at the time of the accident 
to the operator. Hence, as you can see, 
while stolen car situations are covered, the 
hit-and-run case is not. 


I should mention that the UM endorse- 
ment is so constructed that a person cannot 
make a double recovery under both the UM 
endorsement and the bodily injury liability 
insurance of the policy to which the UM 
endorsement is attached. Also, if the in- 
sured under UM is entitled to compensation 
benefits, the amount of these benefits re- 
duces the amount payable under the UM 
cover. 


If the UM coverage is intended to apply 
as though the uninsured motorist had insur- 
ance, two unknowns or variables imme- 
diately present themselves: (1) whether 
the uninsured motorist was in fact liable 
in law and (2) the amount of the damages. 
In New York the stock companies gen- 
erally resolve these two questions by arbi- 
tration (under the rules of the American 
Arbitration Association) if the insured and 
the company cannot agree. 


The approach adopted by the mutual 
companies, on the other hand, is to remove 
one of these two points completely by pre- 
suming in all cases that th. uninsured 
motorist is liable. Their reasoning is re- 
ported to be that this approach removes 
the conflict of interest between the company 
and the insured allegedly present under the 
stock company approach. 


State Farm Mutual Automobile Insur- 
ance Company has attacked the problem 
from the other standpoint. Instead of al- 
lowing the amount of damages to be a 
variable, it has fixed the amount of 
damages in their New York UM endorse- 
ment as being composed of three elements: 
(1) a death and dismemberment schedule, 
(2) 80 per cent of loss of earnings by reason 
of total disability not exceeding $5,000 for 
one insured, $10,000 for all insureds in any 
one accident and (3) 80 per cent of the 
expenses of extra household services re- 
quired by the injured for one year, not ex- 
ceeding $1,000 for one household and $2,000 
for all the households of all insureds injured 
in any one accident. If there is not agree- 
ment between the insured and the company 
as to liability, there is arbitration. 
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All of the various coverages that I have 
seen provide for the insurance company, 
after making payment to its insured, to 
“go after” the uninsured motorist or judg- 
ment debtor. In many forms the provision 
is a subrogation clause not unlike that 
found in liability or property policies gen- 
erally. In others, including many of the 
New York UM endorsements, it is a trust 
receipt arrangement. In this connection I 
might mention that, in canvassing the 
various state Insurance Departments with 
reference to these coverages, Kansas has 
advised that they have approved only the 
form of one company and that was because 
its form did not contain a trust receipt or 
subrogation clause. 


As to the effect such subrogation rights 
might have on the premium rate, it is 
interesting to note that the letter of Sep- 
tember 21, 1955, sent out by New York 
Superintendent of Insurance Holz to all 
fire and casualty insurers doing business 
in New York, inviting UM filings by car- 
riers, indicated that the $3 rate suggested 
(which was the general stock company 
rate) was partly predicated on an estimate 
by the New York Department of Motor 
Vehicles that a 33% per cent recovery could 
be had from culpable uninsured motorists. 


Oklahoma has indicated that it does not 
approve coverages where the insured must 
proceed through court action to final judg- 
ment. This would seem to estop the writ- 
ing of the usual UJ coverage but would 
permit UM cover to be written. 


As an aid to me in preparing this paper, 
the NAII forwarded a questionnaire to its 
members and subscribers plus a few other 
companies that write one or another of 
these covers. Forgetting New York where 
practically all admitted companies are writ- 
ing UM, there are at least 25 member or 
subscriber companies of the NAII writing 
one or another of these coverages in one 
or more states. I personally know of at 
least five non-NAII companies and there 
may well be others. 


In the overwhelming majority of com- 
panies these coverages are optional and a 


separate premium charge is made. I know 
of only two companies where the coverage 
is included automatically and no separate 
premium charge is made. 


As to the percentage of policyholders 
purchasing these covers, New York again 
must be in a class by itself. As you know, 
the “free period” was quite short in New 
York. The coverage was granted to all 
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private passenger car policyholders whose 
policies were in effect on October 5, 1955, 
and likewise to those whose policies were 
renewed between October 5 and November 
15, 1955. All such policies renewed after 
November 15, 1955, have had to have a 
separate premium charge in order for the 
coverage to apply. In this survey, one 
company reported 75 per cent of its New 
York renewals had the UM cover, two 
companies reported 80 per cent and four 
companies reported 90 per cent. 

Outside of New York, generally the per- 
centage of policyholders purchasing the 
cover has been much, much less. About 
ten companies reported that the percentage 
was fractional or the number very few. 
Five companies reported percentages of 10 
per cent or less; one company, 25 per cent; 
and one company, 50 per cent. The reasons 
for these results were ‘not asked and, of 
course, can vary from company to company 
and state to state. 


Another question asked on this NAII 
questionnaire was the approximate number 
of policies written including this coverage. 
Having in mind the relatively short time 
that these coverages have been written by 
any sizable number of companies, the figures 
are still interesting. Excluding New York 
again, the combined figure for companies 
reporting is 135,000 policies. Adding New 
York the grand total becomes about 800,000 
policies. 

Turning to the premium volume for these 
coverages reported by the companies par- 
ticipating in the questionnaire and again 


excluding New York: nine companies re- 
ported $10,000 and under; four companies 
reported $10,000 to $25,000; two companies 
reported about $90,000 ; one company, $138,000 ; 
and one company, $200,000. The responses 
to questions as to loss ratios and expense 
ratios indicate that generally these cover- 
ages are still new to warrant accurate 
statements in these respects. 


too 


In looking at the subject on a country- 
wide basis we find that there are only seven 
states in which one or more companies are 
not writing one or another of these cover- 
ages. These states are Louisiana, Massa- 
chusetts, New Jersey, North Carolina, Texas, 
Virginia and Wisconsin. Massachusetts, of 
course, has its compulsory law and New 
Jersey has its unsatisfied claim and judg- 
ment fund. North Dakota likewise has an 
unsatisfied judgment fund but one company 
has filed and received approval of its cover- 
age there. Also, I understand that the New 
Jersey Insurance Department has some 
question as to the specific provisions in 
the New Jersey laws for the issuance of 
license these coverages. In 
Wisconsin the Insurance Department has 
indicated that it has not yet permitted the 
use of any of these various coverages as it 
is in the process of considering the entire 
problem of the uninsured motorist. 


powers for 


As time goes on we may see. other cover- 
age approaches to this problem. At any 
rate let us hope that the days of ingenuity 
of the insurance industry are not yet past. 


[The End] 


The Uninsured Motorist Endorsement 


By HENRY S. MOSER 


ne wees. | 
Henry S. Moser is vice president of | 
the Allstate Insurance Company. 


N THE LIGHT of Mr. George’s very 
clear analysis of the various coverage 
provisions which exist today under the general 
heading of uninsured motorists coverage, it 
is apparent that philosophically the various 
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coverages are substantially similar even 
though there be slight variances in details 
from company to company or group to 
group, 

Although the coverage in somewhat vary- 
ing form was offered by a few carriers 
prior to 1954, the most widely presently 
used form was devised for the policyholders 
resident in the State of New York to meet 
the agitation for compulsory insurance in 
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that state. The nature of the solution and 
the merits or demerits of suggested plans 
growing out of accidents caused by finan- 
cially irresponsible motorists are not within 
the scope of the discussion of this panel. 
One significant fact, however, must be evi- 
dent to all of us. A solution must be found. 
This industry can no longer successfully 
urge that nothing need be done. This is 
strikingly demonstrated when we realize 
that even while this meeting of our associa- 
tion was in session the legislative commis- 
sions in Pennsylvania and Maryland issued 
reports recommending the enactment of 
compulsory insurance legislation in their 
respective states. The Pennsylvania report 
recommends not only compulsory insurance 
but that an unsatisfied judgment be super- 
imposed thereon. 


Those of us in the industry who believed 
that an uninsured motorist endorsement 
was a solution to the problem in the State 
of New York were intent upon devising 
a means by which the legitimate claims of 
injured insureds, of the members of their 
families and of guest occupants of their 
cars for injuries caused by uninsured finan- 
cially irresponsible motorists would be paid 
to the same extent as if the uninsured were 
in fact carrying bodily injury coverages 
with 10/20 limits. We felt that if benefits 
provided in an uninsured motorist endorse- 
ment were less than the monetary recoveries 
that would be available under compulsory 
legislation, the program could rightfully 
be criticized as an inadequate one. We are 
not content with offering, however, benefits 
that were only equal to the recoveries that 
would be available under compulsory legis- 
lation. We developed and demonstrated 
that private industry without governmental 
intervention or assistance, and without the 
necessity of legislation, would provide an 
infinitely broader coverage to the public 
than any protection which could possibly 
be provided by compulsory insurance. We 
included, therefore, protection against in- 
juries caused by nonresidents and extended 
the protection to accidents occurring any- 
where within the continental limits of the 
United States and the Dominion of Canada. 
We provided protection for injuries caused 
by the operators of stolen cars and by 
operators using cars without permission. 


The industry did not offer “too little and 
too late,” in the State of New York. By 
extending the coverage without charge to 
all outstanding policyholders and the mem- 
bers of their households until renewal, the 
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industry afforded to 13 million of the 16 
million people of the State of New York, 
prior to the convening of the last legisla- 
tive session, far greater protection than 
could be afforded them through any com- 
pulsory scheme. To the everlasting shame 
of political machinations, the public wel- 
fare was disregarded and a compulsory 
plan was enacted into law in this state. 
Only time will demonstrate the extent of 
the resulting public injury. Without getting 
into a discussion of what is the best solution 
to the problem of the uninsured motorist, 
I believe firmly that the uninsured motor- 
ist coverage offers at least one practical 
and effective alternative to compulsory in- 
surance. To be effective, I grant that the 
coverage must be offered by the industry 
generally and purchased widely by their 
insureds. Because my company felt that, 
pending the ultimate solution of the prob- 
lem, insureds desiring to voluntarily pur- 
chase protection against injuries to themselves 
and the members of their families by finan- 
cially irresponsible motorists should be able 
to do so, we recently made this coverage 
available in all states where the statutes 
permitted. We are now offering it in 40 
states of the union. 


I know there are those who object to the 
coverage upon the general premise that it 
will not work. These critics remind me of 
the now ancient story about the aero- 
nautical engineer who proved to his satis- 
faction, at least, that the combination of 
inadequate horsepower capacity and exces- 
sive wing loading made it a practical im- 
possibility for a bumble bee to fly. The 
computations of the misguided engineer to 
the contrary, the bumble bee flies today. 
Our uninsured motorist endorsement is in 
much the same position. Notwithstanding 
the theories of its critics, it works today. 


I know it works because my company 
has been selling the coverage in New York 
State for nearly 14 months. Our experi- 
ence is interesting and enlightening. A very 
large percentage of our policyholders are 
purchasing the coverage. You may be sur- 
prised to learn that during the past year 
more than 90 per cent of our new New York 
policyholders purchased the coverage and 
nearly 99 per cent of our existing New York 
policyholders purchased it upon renewal. 


We have had substantialiy in excess of 
500,000 car-years of this coverage in force. 
In answer to those who by obscure rationale 
contend that the coverage does not provide 
protection, I report to you that my com- 
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pany in New York State alone has had 
incurred losses under the endorsement of 
substantially over $750,000. In answer to 
those who take the position that it is all 
very well to set up reserves but that no one 
actually gets paid, my answer is that for the 
12 months through September of this year, 
my company in the State of New York has 
paid out under the endorsement more than 


$250,000. 


Let me give you the details of one case. 
One of our New York policyholders was 
returning with his bride from a honeymoon. 
He was driving a 1954 Ford near Grayson, 
Kentucky. Whether he was absorbed in the 
beauties of his bride or the countryside I do 
not know, but an uninsured North Carolina 
motorist veered to the wrong side of the 
road and engaged our policyholder’s car in 
a head-on collision. Without detailing the 
injuries to both the bride and the bride- 
groom, suffice it to say that we paid $10,000 
to the bride and $3,500 to our insured, and 
the payments were made within four months 
from the date of the accident. This was 
not an isolated case. Nearly 10 per cent of 
all claims arising out of the endorsement in- 
volve injuries to New York residents, caused 
by accidents involving nonresident motorists, 
that occurred either in accidents outside of 
the State of New York or in New York 
State. Sometime, somewhere, somehow, 
I should like to have the proponents of 
compulsory insurance tell me how these 
cases would have fared under their theory. 


You may be curious about our frequency 
and severity under the coverage. The fre- 
quency of claims under the coverage has in 
no way alarmed us—neither has the severity. 
In connection with both of these items, | 
should add the reservation that they have 
not alarmed us in the light of the definitely 
adverse present-day trends in bodily injury 
and property damage generally. From our 
present data, our best judgment is that we 
are breaking even. I am sure that you will 
agree that this is a happy position it. which 
to be in the light of the underwriting losses 
which are being sustained by the industry 
generally in automobile liability insurance. 


Much has been said about the impropriety 
of issuing the coverage in view of the pos- 
sible conflict of interests between the com- 


pany and its insureds. Our claim people 
inform me that with intelligent handling of 
claims under the coverage, they have ex- 
perienced practically no difficulty in connec- 
tion with this feared shadow under the bed. 
Perhaps a more generous and sympathetic 
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handling of these claims is essential. Suf- 
fice it to say that out of 1,000 claims only 
a handful have gone to arbitration and, so 
far as we know, no policyholder has left 
us or has felt disgruntled by unfair treat- 
ment in connection with any claim under 
the endorsement. 


One of the other objections which has 
been urged to the ‘coverage is that it is 
inequitable to ask an insured motorist to 
pay for protection against possible loss 
occasioned by uninsureds. The very large 
percentage of our policyholders who have 
bought the coverage apparently did not 
believe that they were treated unfairly or 
inequitably. When it is remembered that 
they get far greater protection than they 
could get under any compulsory system and, 
at the same time for the very small pre- 
mium involved, avoid all the evils flowing 
from ccmpulsory legislation, including the 
reduction in the number of persons carry- 
ing excess limits and passenger medical 
coverages (which developed in Massachu- 
setts), the so-called inequity theory 
solves into thin air. 


dis- 


With regard to the objection that the 
families of the noncar-owners are not af- 
forded any protection, I point out to you 
that they are covered if injured while occu- 
pants of insured cars. True, they are not 
covered for injuries sustained as pedestrians, 
but all remedies can only be relative. We 
cannot solve all the world’s problems with 
one stroke of the pen. Given time, the 
industry will produce the answer to this 
small gap. The Fireman’s Fund Insurance 
Company program may well be the solution 
of this admitted deficiency. 

Finally, let me say a word about the 
We 
believe we have priced it adequately and 
fairly. We believe our premium to be an 
ample one and yet low enough to make the 
coverage attractive. It has provided our 
sales force with a new, worth-while and 
very saleable product. We think we are 
enjoying a unique competitive position. In 
the normal course of events we would 
prefer to retain this enviable position as 
long as possible. These are not normal 
days, however, especially insofar as _ the 
threat of compulsory insurance is con- 
cerned. We recognize that we have a com- 
mon danger which transcends our norma! 
independent competitive advantages. We, 
therefore, hope that you, too, will make 
this coverage available. If you do, perhaps 
we may through this means stave off the 
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competitive aspects of the coverage. 





necessity of compulsory insurance or other 
inimical legislation. Here is a possible solu- 
tion that the industry can embrace without 
the necessity of governmental intervention, 


assistance or participation; the constructive 
statesmanlike action we can take upon our 
own initiative, today. Why don’t we? 


[The End] 


Coverage for Innocent Victim Pays Off 


By C. A. DESCHAMPS 


Mr. DesChamps is vice president and | 
claims counsel of the Fireman’s Fund 
Insurance Company, San Francisco 


gl Bia ever-increasing demand for finan- 
cial security for the individual and fam- 
ily has given impetus to the development 
of various coverages to fill the gap caused 
by the lack of financial responsibility of the 
uninsured motorist. In other words, this 
coverage operates as a guarantee that a 
policyholder who has taken steps to insure 
his liability, thereby protecting others, and 
who is injured or damaged in an automo- 
bile accident shall be made financially whole. 
In the early days of the use of the auto- 
mobile, most owners and operators were 
financially responsible and if their negli- 
gence resulted in injury or damage, they 
willingly responded or their insurance com- 
pany stepped into the breach. As the use 
of the automobile became widespread and 
it became an essential instrument in the 
hands of the rank and file of our citizenry 
and as it increased in used and speed, it 
became more and more lethal. Consequently, 
more and more people have been killed and 
injured through its use. 

Although 60 million owners have demon- 
strated their ability to purchase outright or 
to keep up the installment payments on 
their cars, a large minority of them are not 
financially able to respond in damages in 
case they have been negligent in causing 
injuries to others; nor have they been finan- 
cially able or willing to purchase liability 
insurance for the protection of whatever 
assets they have, or for the protection of 
those they might kill, maim or injure. In 
their own enlightened self-interest, the in- 
surance companies of this land have striven 
hard to convince these owners and opera- 


722 


tors of their obligation to purchase liability 
insurance. The fact that through these 
efforts and through the effective operation 
of financial responsibility laws—in some 
states as many as 95 per cent of the motor 
vehicles are insured—is eloquent testimony 
to the effectiveness of these efforts and 
laws. Nevertheless, a small segment of 
owners and operators causing a relatively 
small proportion of accidents remains un- 
insured and the valid claims, therefore, in 
most instances are uncollectible. There is 
plenty of proof that these claims will still 
be uncollectible under any form of com- 
pulsory insurance. 


It is to apply the principle of liability 
insurance to this group of claims that the 
innocent-victim coverage was designed by 
Firemen’s Fund. Indulge me while I dis- 
cuss for a moment the choice of the term 
“innocent-victim coverage.” The connota- 
tion of unsatisfied judgment coverage im- 
plies that litigation must precede any recovery. 
Court appearances are anathema to many 
people. They greatly dislike the emotional 
upset of a trial; they resent the futility of 
“false starts; and they deplore the loss of 
time and inconvenience incident to hard- 
fought litigation. We feel that in this day 
of court congestion and the law’s delay, 
the requirement that a claimant under the 
policy must reduce his claim to judgment 
is onerous and unjustified. 


The connotation of uninsured motorist 
implies that the insurance company is put- 
ting itself in the shoes of the uninsured and 
is lining itself up against the very policy- 
holder who pays it the premium. This 
seems contrary to our concept of insurance. 
We prefer the approach which holds that 
if the claimant under the coverage has suf- 
fered injury through no fault of his own 
as the result of the negligent acts of an- 
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other who is financially irresponsible, the 
insurance company of such claimant will 
pay to him a reasonable sum based on the 
nature and extent of his injury, his special 
damages, and out-of-pocket expenses. This 
payment is based on the legal liability or 
fault of the one causing the injury, but at 
no time is the insurance company placed in 
the position of defending him or in any way 
representing him in court or by way of set- 
tlement. The insured is truly an innocent 
victim. The term “innocent victim” is ac- 
curately descriptive of the status of the 
person making the claim. If any negligence 
on his part has contributed to his damage 
or injury, he cannot make a recovery under 
this coverage. It is not accident coverage 
which pays irrespective of libility. There is, 
of course, nothing wrong with traffic acci- 
dent insurance or any other pure accident 
insurance, for that matter, but if benefits 
are to be paid on the basis of accident 
insurance, it must be so labeled and so un- 
derwritten. The basic theory behind un- 
satisfied judgment, uninsured motorist and 
innocent-victim coverage is the principle 
of fault. There are those who advocate lia- 
bility without fault, that is, the payment of 
damages to the injured even when he him- 
self was at fault for the accident that gave 
rise to his claim. This is contrary to indi- 
vidual responsibility that has characterized 
the growth of this great republic of ours. 
Responsibility for fault is inherent in the 
development of a free enterprise system. 
It is the very cornerstone of democracy. It 
is the keystone of human relationships in 
this country. 


It is not necessary to go into a detailed 
analysis of the statistical details involved 
to come to the conclusion that if benefits 
demanded according to the common law 
provisions as to damages are to be paid on 
a purely accident basis, regardless of fault, 
then the cost of such insurance would be 
well-nigh prohibitive. In certain jurisdic- 
tions today, a fractured skull without per- 
manent brain damage brings $10,000 to 
$15,000. A fracture of both bones of the 
leg frequently brings a similar amount. If 
all such claims are to be paid without re- 
spect to liability, the cost of such coverage 
will sharply limit its sale. 


There are practical objections to the 
liability-without-fault principle as applica- 
ble to uninsured motorist coverage. The 
most obvious one is that it would confer 
a greater benefit on the claimant under the 
coverage if he had a claim against an un- 
insured motorist that if he were involved 
with and were claiming against one who had 
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insurance. In the former case, he would 
collect irrespective of fault, whereas, in the 
latter, he must prove negligence and free- 
dom from contributory negligence. 


Provisions of Coverage 


The insurer engages to pay to the named 
insured, spouse or minor children of either, 
resident in the named insured’s household, 
sums not to exceed the stated limits, for 
any uncollectible valid claim or unsatisfied 
judgment for damages resulting from bodily 
injury or death, resulting from the owner- 
ship, maintenance or use of an automobile. 
A claim becomes payable when the inno- 
cent victim that his claim is valid, 
that is, that there is legal liability on the 
person alleged to be responsible and that 
the claim cannot be collected because of 
financial irresponsibility of that person or 
because of the inability to identify the per- 
son or persons responsible. Since the dam- 
ages under the above circumstances are 
unliquidated, the company and the claimant 
under the coverage endeavor to agree on a 
settlement in the same manner as is done 
with third-party claims, and upon such 
agreement the claimant executes a release 
and supporting documents whereupon the 
claim is paid. Under this feature an over- 
whelming majority of all claims will be 
paid. There will be some cases wherein 
the claimant will be unreasonable in his de- 
mands for allowance for pain and suffering 
or where other expenses will be unneces- 
sarily excessive, but practically all cases 
so far in our experience have been amicably 
resolved. 


shows 


In those cases where agreement cannot 
be reached, the insured has the right to 
reduce his claim to judgment against the 
party alleged to be responsible. If a con- 
tested judgment is secured, the innocent 
victim submits that judgment to the com- 
pany and same is paid up to the limit of the 
coverage. In the event a default, consent, 
or stipulated judgment is secured, the com- 
pany pays according to the fixed schedule 
set forth in the policy. This, for the reason 
that such judgments may not represent a 
realistic value of the case, is generally for 
a higher amount than if the judgment were 
contested. In both such situations the in- 
surer, upon making payment, takes an 
assignment of the judgment and will en- 
deavor to recoup its loss at a later date. 


There will be situations in which the in- 
sured under the coverage will feel that he is 
entitled to make a recovery in accordance 
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with the innocent-victim provisions, claim- 
ing that the third party is legally liable 
for his damages but is not financially re- 
sponsible. At the same time such third 
party will have made claim against the 
insurer, alleging that the insured is solely 
responsible for the accident and resultant 
damage to the third-party claimant, The 
insurer, therefore, is put in the position of 
umpire. Should the insurer elect to settle 
with the insured under the coverage and 
pay out a substantial sum, it may later 
find that such payment was not properly 
made if the third-party claimant was suc- 
cessful in getting a verdict against the 
insured in a court of law. Such a result 
would establish that the insured was not an 
innocent victim, but was, in fact, at fault 
for the accident. It is for this reason that 
the insurer reserves to itself the right to 
submit the claim to arbitration. Should the 
insured in this situation have the right to 
demand arbitration and exercise it, the 
board of arbitration conceivably might ren- 
der findings inconsistent with the court’s 
verdict, all to the damage and loss of the 
company-insurer. It is anticipated that most 
disputes that result from the failure of the 
insured and the company to agree on a 
settlement under the innocent-victim provi- 
sions will be submitted to arbitration, there- 
by avoiding the law’s delay. It would be 
improper, however, in a case where the 
third-party claimant is suing the insured, to 
submit to arbitration the insured’s claim 
against the company under the innocent- 
victim provisions unless the third-party claim- 
ant would be willing to join in and be 
bound by such arbitration proceedings. 


Advantages 
of Innocent-Victim Coverage 


The coverage goes beyond that provided 
by the New York uninsured motorist en- 


dorsement. It seeks to solve the problem 
by providing benefits for the innocent victim 
and it provides for him even in hit-and-run 
cases, stolen-automobile cases and accidents 
caused by out-of-state drivers who are not 
financially responsible, 


The schedule of benefits in connection 
with uncontested cases and hit-and-run and 
unidentified motorists cases, we believe, is 
realistic. As already pointed out, it would 
not be proper to pay uncontested judgments 
in full. As respects hit-and-run, there is no 
way for the injured to secure a judgment 
in such situations. Here is where the sched- 
ule of benefits comes in. The company 
agrees to pay the reasonable cost of medical, 
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surgical, dentist, ambulance, hospital, pro- 
fessional nursing and funeral services, neces- 
sarily incurred within one year of the date 
of the accident, or $5,000 for loss of life, 
$5,000 for loss of both hands or both feet or 
sight of both eyes, $5,000 for loss of one 
hand and one foot, $5,000 for loss of either 
hand or either foot and sight of one eye, 
$3,000 for loss of one arm or one leg, $2,500 
for loss of either hand or either foot, $2,000 
for loss of sight of one eye, and $1,500 for 
loss of thumb and index finger of same 
hand; in addition, the actual wage or earn- 
ings loss if gainfully employed at the time 
of the accident not to exceed $35 per week 
limited to 52 consecutive weeks from the 
date of the accident during which the inno- 
cent victim was rendered completely unable 
to engage in his occupation, and provided 
such disability commenced within 20 days 
of the accident and required the attendance 
of a licensed physician. All of the above, of 
course, in total, is subject to the limits of 
liability. 

The coverage is written as an endorse- 
ment to the various forms of auto liability 
insurance, It may also be written as a 
separate policy for those having their lia- 
bility, insurance in some other company 
or for those who do not own an automobile. 
The providing of coverage by a separate 
policy allows a flexibility not found in most 
types of liability insurance. An insured 
may not wish to cancel his current auto 
liability policy in order to transfer to another 
company writing this coverage, yet his 
carrier may not yet have entered the inno- 
cent-victim field. The separate policy is the 
answer. Of equal importance is the need 
for this type of coverage by the nonowner. 
There is no other way for the nonowner 
who is not a member of an insured house- 
hold (that is, one wherein the automobile 
insurance includes innocent-victim cover- 
age) to get this protection. The endorse- 
ment can’t be sold separately—obviously, 
there is no policy to which it can be attached. 
Most nonowners do not purchase a non- 
owner’s liability policy but rely on the 
coverage on the driven vehicle. Innocent- 
victim coverage cannot be extended that 
far. It is, nevertheless, a liability insurance 
form and subject to the terms and condi- 
tions of the auto policy not inconsistent 
with the provisions of the endorsement. 


This coverage has been approved and is 
being written in some 17 states. No large 
body of experience has accumulated, so it 
is entirely too early to tell whether the rates 
are inadequate or redundant. The rates 
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vary, of course, depending upon whether 
the limit chosen is 5/10 or 10/20 and, of 
course, vary depending upon the number 
of automobiles insured in the particular state. 


Conclusion 


To the extent that financially irresponsible 
motorists continue to kill and injure (and 
they will continue to operate on the high- 
ways of America regardless of the type of 
laws and insurance requirements that are 
laid down), there is a need for innocent-victim 
coverage. Yes, to the extent that this finan 
cial responsibility is not 100 per cent for 
all motorists, the prudent motorist can 
protect himself against this hiatus in re- 
sponsibility by purchasing innocent-victim 
insurance. For those who have this cover- 
age, there is no valid bodily injury claim 
that will go uncompensated. If the insured 
is not at fault, he should collect from the 


party who caused his damages, if such party 
can respond; if not, he collects under his 
innocent-victim coverage. There may be 
cases in which the insured is convinced he 
is not at fault, but if the board of arbitra- 
tion or court and jury find otherwise, the 
insured has had his opportunity to be heard 
and to be judged by his peers. 


This is the American way. To engage in 
any plan for compensatior. of victims of 
automobile accidents who are themselves 
legally liable or who contributed substan- 
tially to the cause thereof is not legally 
sound, and is not in the spirit of the Anglo- 
Saxon common law. It is not the American 
way. We must maintain the fundamental 
principles underlying the development and 
To yield to 
the clamor of those seeking security at any 
is to fall into the trap of creeping 


[The End] 


growth of liability insurance. 


cost 
socialism. 


A Look at the New Jersey 
Unsatisfied Claim and Judgment Fund 


By W. LEWIS BAMBRICK 


W. Lewis Bambrick is the manager of 
the New Jersey Unsatisfied Claim and 
Judgment Fund Board’s Office. 


“| 
| 
| 


HAVE BEEN ASKED to discuss the 

New Jersey Unsatisfied Claim and Judg- 
ment Fund Law. The fund has now been 
in operation for 18 months and I will at- 
tempt to outline our operation. 


The law created a fund out of which the 
victims of uninsured, financially irrespon- 
sible motorists could receive payment for 
their injuries or damages. To establish the 
fund, New Jersey motorists were assessed 
$1 if they were insured when they regis- 
tered in 1954, and $3 if they were not in- 
sured. This provided.$2,745,415. In addition, 
insurance companies paid an assessment of 
% of 1 per cent of their 1953 net direct- 
written automobile liability premiums which 
accounted for $494,767, thus giving the fund 
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$3,240,182 with which to begin operations 
on April 1, 1955. 


The law was amended in 1956 to elimi- 
nate the insured motorist from further as- 
sessments to maintain the fund. The 
amendment requires the collection of an $8 
fee from every uninsured motor vehicle 
registered during the 1957 registration period. 
If further monies are needed by the fund in 
subsequent years, the amendment provides 
that the uninsured motorist shall be as- 
sessed up to a maximum of $8. The amend- 
ment retained the assessment against insurance 
companies of % of 1 per cent of their writ- 
ten premiums. The insurance companies had 
paid $527,447 into the fund as of April 31, 
1956. This was based on their 1954 net 
direct-written premiums. 


The 1957 registration period began on 
June 1, 1956, and up to October 1, 1956, 
$408,720 had been collected from uninsured 
motorists. The New Jersey Unsatisfied Claim 
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and Judgment Fund stood at $4,088,660.48 
as of October 1, 1956. 


The New Jersey Unsatisfied Claim and 
Judgment Fund Law provides that a quali- 
fied person is one who is a resident of New 
Jersey or the owner of a motor vehicle 
registered in New Jersey, or the resident 
of a state or province or country that has 
a law which would provide similar recourse 
for New Jersey residents. In order for a 
qualified person to become eligible to col- 
lect from the fund in the event he cannot 
collect from the uninsured motorist, he 
must file with the Unsatisfied Claim and 
Judgment Fund Board a “Notice of Inten- 
tion to Make Claim” within 30 days after 
the accident. The law carries a proviso 
for those who are physically incapable of 
filing within the 30-day period. 


Up to October 1, 1956, there were 5,652 
intention filed with the board, 
which is an average of 333 per month. Upon 
examination, the board’s office found that 
36 per cent would be ineligible to collect 
from the fund for reasons appearing on the 
face of the notices, such as all vehicles in 
the accident being insured or the party 
filing not being qualified. 


notices of 


The law provides that it will be adminis- 
tered by a board composed of the Commis- 
sioner of Banking and Insurance, the director 
of motor vehicles and four members from 
the insurance industry who are to be ap- 
pointed annually by the Commissioner of 
3anking and Insurance. The present board 
is made up of Commissioner Charles Howell; 
Director Frederick J. Gassert, Jr.; Francis 
Van Orman of the American Insurance 
Company, representing stock company rat- 
ing organization members; C. Harold Whit- 
tum of the Liberty Mutual Insurance 
Company, representing mutual company 
rating organization members; George Kline 
of the Allstate Insurance Company, repre- 
senting independent stock companies; and 
R. G. Chilcott of the Nationwide Mutual 
Insurance Company, representing independent 
mutual and other companies. 


The board has established an office to 
administer the fund. The office is staffed 
by a manager, an examiner, secretary, 
bookkeeper and two clerk-typists. The ex- 
pense of this office is assessed against in- 
surers. The cost of establishing the office 
and running it for 15 months was $83,853.26. 
This amount includes the capital expense of 
establishing the office from scratch. 


The board's office works closely with the 
security responsibility section of the di- 
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vision of motor vehicles to eliminate dupli- 
cation of work and requirements from the 
public. This section of the division of 
motor vehicles provides the board with the 
insurance information on vehicles involved 
in accidents which is obtained from the 
SR-l's (accident reports) filed with them. 
The board’s office processes the notices of 
intention and assigns accidents to insurance 
companies for investigation and defense. 
Those that appear to be ineligible on their 
faces are not assigned, nor are those cases 
in which it appears that an investigation 
may not be needed. The law does provide 
that all actions against the director of 
motor vehicles (hit-and-run cases) and de- 
fault actions will be assigned. The com- 
panies, under the law, investigate and defend 
assigned cases at their own expense. Up 
to October 1, 1956, the board had assigned 
2,069 accidents to the companies for in- 
vestigation, 


Under the New Jersey law a claim 
against an uninsured, financially irrespon- 
sible motorist can be settled without it 
being necessary to first obtain a judgment 
against the uninsured motorist. During the 
past 18 months, 40 claims, involving the 
payment of $21,684.37 from the fund, were 
settled. Most of these were payments of 
less than $1,000 from the fund. This type 
of settlement is processed without recourse 
to the courts, but with the approval of the 
director of motor vehicles and one other 
member of the board. Where a settlement 
calls for payment of more than $1,000 from 
the fund, the board must give its consent. 
The approval of the settlement lies with 
the courts. We have settled several cases 
in this class as well as hit-and-run cases 
which call for the same procedure. Before 
a claim can be processed for settlement, 
the uninsured must agree to the settlement 
and agree to repay the amount to the fund. 


The balance of the payments from the 
fund have been on 49 claims, totaling 
$51,674.53, where the claimant first obtained 
a judgment that the uninsured was unable 
to satisfy. Generally, when an uninsured 
is sued and does not have personal counsel, 
the company assigned will assign counsel 
and defend him. If the uninsured has. 
personal counsel, the company will co- 
operate with that counsel in the defense. 
The law has provisions to protect the fund 
in the event a default judgment or a consent 
judgment is entered against the uninsured. 


As of October 1, 1956, the board’s office 
had handled 934 suits of which 155 have 
been closed, leaving 779 open suits as of 
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that date. A good many of these suits 
cover multiple plaintiffs. You will 
that we have paid on 49 judgments. 
balance of the were because 
judgments entered in favor of the 
defendant, or the amount of the judgment 
was less than the $200 deductible 


the law. 


note 
The 
suits closed 
were 


under 


During the first 18 months of our opera- 
tion, the board closed 695 claims without 
payment from the fund. Two hundred and 
fifty-seven of these claims were 
because they were settled between the 
parties without payment from the fund. 
Four hundred and thirty-eight were closed 
because the uninsured deposited enough to 
cover the claims with the security responsi- 
bility section of the division of motor vehi- 
cles, or all parties were insured. The 
administration of the security responsibility 
law goes along even in those claims made 
against the fund. We feel that the contact 
made by the assigned company’s claim 
men has helped and encouraged the disposi- 
tion of these claims without recourse against 
the fund. As I mentioned earlier, the 
board’s office and that of the security 
responsibility section have worked closely 
in the administration of the two laws which 
have a common purpose, that is, to see that 
the injured victim of the uninsured motorist 
is provided for, and that the uninsured 
faces up to his obligations. 


closed 


If the claim against the uninsured motor- 
ist has been paid by the fund, the unin- 
sured’s license will remain suspended until 
he makes some arrangements to repay the 
amount of the claim. In the judgment 
cases, the uninsured must also establish 
financial responsibility for future accidents. 
If a claim has been made against the fund, 
the security responsibility section always 
checks with the board’s office before it 
takes any action to restore an uninsured’s 


LIFE BEGINS AT 95— 


There are some i,500 life insurance 
policyholders and annuitants in the United 
States over 95 years of age, the Institute 
of Life Insurance reports. 

The life insurance policyholders over 
95 number 900 and they own a total of 
1,050 individual policies. Most of these 
are policies that have been in force many 
years and thus are contracts which as- 
sume a lifetime of 96 to 100 years. All 
such policies will make the full face 
amount available to the policyholders at 
the maturity date. 
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driving privilege. Conversely, the board 
advises the security responsibility section 
of the claims being made against the fund. 

On October 1, the board was carrying 2,915 
open claims with a reserve of $2,896,902.07; 
967 of these were property damage claims 
with a reserve of $333,316.07, or $344 per 
claim; 1,948 were bodily injury claims with 
a reserve of $2,563,586, or $1,316 per claim; 
94 of these open bodily injury claims were 
victims of hit-and-run motorists. We have 
also found that 237 of our claims involve 
defendants from other states. Under our 
Unsatisfied Claim and Judgment Fund 
Law, if the accident occurred in New 
and the claimant is a qualified 
person, it makes no difference as to the 
place of residence of the uninsured defend- 
ant. We have not collected any data as to 
the number of accidents we have processed 
that involve stolen cars. We receive these 
claims under hit-and-run claims, where the 
driver or car is not apprehended, and as 
ordinary claims, where the driver is known 
and caught. It is not unusual in this type 
of case for the claim men to interview the 
uninsured in jail. 

The board 
uninsureds. 


Jersey, 


has recovered $1,997 from 
Twenty-six uninsureds have 
undertaken to repay the fund on the install- 
ment plan. However, ten of them have 
failed to keep up their payments and are 
now on the revoked list. The others have 
been maintaining their responsibilities as to 
the repayments. 

It is my opinion that the administration 
of the law has functioned smoothly. The 
local’ claim men handling the claims as- 
signed by the board have cooperated fully 
and, as a rule, the investigations produced 
have been good. They have aided in dis- 
posing of many of the claims that were 
settled between the parties without pay- 


ment from the fund. [The End] 


There are 600 annuitants 95 and over 
and they receive $500,000 of annual in- 
come. The annuitants past 95 have al- 


ready received income payments in most 
cases for 20 years or more and will con- 
tinue to receive these payments as long 
as they live. 


The oldest policyholder recorded is a 
man now over age i01 who has left at 
interest with his two companies the pro- 
ceeds of his four policies amounting to 


$32,570. 





An Insurer Looks at the New Jersey 
Unsatisfied Judgment Fund Law 


By DAVID GREEN 


David Green is president of the Atlantic 
Casualty Insurance Company. 


N 1950, the New Jersey Legislature ap- 

pointed a joint legislative committee to 
look into all phases of the problems created 
by financially irresponsible motorists. This 
committee devoted a great deal of time to 
the study, and examined the laws of other 
states and the Canadian provinces, particu- 
larly with regard to compulsory insurance, 
impoundment and unsatisfied judgment 
lgws. They carefully looked into the com- 
pulsory insurance law of Massachusetts 
and the impoundment and unsatisfied judg- 
ment laws of certain of the Canadian prov- 
inces. The unsatished judgment law of 
North Dakota was carefully examined. 


In 1952, the committee filed its reports. 
It could not agree on a definite program 
because certain members were in favor of 
compulsory insurance and others for an un- 
satisfied judgment fund. 


The then Commissioner of Banking and 
Insurance, in cooperation with legislative 
leaders and certain segments of the insur- 
ance industry, presented a program de- 
signed to meet the problem head-on. 


The following three bills were presented 
to the legislature and were passed by both 
houses and signed by the governor. They 
were: “Motor Vehicle Security-Responsi- 
bility Law,” effective April 1, 1953; “Un- 
satisfied Claim and Judgment Fund Law,” 
effective April 1, 1955 (except with regard 
to collection of moneys from motorists and 
insurance companies; and “Motor Vehicle 
Liability Security Fund Act,” effective May 
10, 1952. 


The Motor Vehicle Security-Responsibility 
Law strengthened reporting of accidents, 
provided for deposits to be made by unin- 
sured motorists against claims which might 


728 


be asserted, and other phases, while the 
Motor Vehicle Liability Security Fund Act 
provided for the creation of a fund to pay 
third-party claimants against insurance 
companies in the event such insurance com- 
panies doing business in New Jersey became 
insolvent. 


Each of these acts provided for con- 
tribution by insurance companies on a fair 
and equitable basis for support and payment 
of expenses for their operation. 


To say that the insurance industry in 
New Jersey, as a whole, received the pro- 
gram with open arms is not the fact. There 
was no objection to strengthening the 
security-responsibility laws or to providing 
for a security fund. 


However, the Unsatisfied Claim and 
Judgment Fund Law was regarded as 
somewhat of a “foundling child” on one’s 
doorstep with a note attached reading, 
“Please love my child and take care of it 
as your own,” 


The legislation was there, so the only 
realistic attitude was to give it every pos- 
sible chance to succeed. The New Jersey 
companies still are quite sympathetic to the 
law and have put no roadblocks in its. way. 
The only opposition seems to be coming 
from some of the companies of the Mutual 
Alliance, which now is sponsoring the so- 
called “equal responsibility” compulsory law. 


From the very beginning, there was real 
cooperation between Lewis Bambrick, des- 
ignated as the manager of the fund by the 
board, and George Schwoebel, head of the 
Financial Responsibility Section of the New 
Jersey Motor Vehicle Department. This 
spirit still continues. This is very important 
because all accidents must be reported to 
the Financial Responsibility Section and 
then screened by it to determine whether 
or not there is insurance coverage. If there 
is no coverage, a deposit is required to be 
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made sufficient to meet claims which might 
be asserted; otherwise, driving privileges 
are revoked. It becomes apparent that with 
proper cooperation between these two de- 
partments, the number of claims to be filed 
with and asserted against the fund would 
be reduced. 


Under the plan of operation, insurance 
companies doing business in New Jersey 
were required to handle investigations, make 
recommendations regarding settlement and 
handle trials of litigated cases at their own 
cost and expense, 


One of the reasons for having a plan 
operated jointly by the state and industry 
was to prevent the state from setting up a 
complete claim and legal department which 
could be expanded into a unit for the opera- 
tion of a state fund. It is also common 
knowledge that once a state authority is 
given the right to hire personnel, it does 
so to a greater extent than would industry, 
and it is rather difficult to reduce such per- 
sonnel. The insurance companies, realizing 
this, were content to pay for the expense 
of the operation. To date, after over 18 
months of operation, the fund personnel is 
still limited to six people—the manager, an 
examiner, a secretary, a bookkeeper and 
two clerk typists. It can ‘be readily appre- 
ciated that a much larger department would 
be required to investigate and handle over 
350 accidents a month, over 100 of which 
are assigned for investigation. The number 
of accidents and claims is bound to increase. 


The same spirit of cooperation between 
the two departments also extended to the 
insurance industry. A plan for “equitable 
apportionment” among insurers with regard 
to the handling of claims was set up. The 
insurers could elect to (1) receive assign- 
ments directly, (2) have assignments re- 
ferred to some other designated insurer, 
which consented thereto, or (3) have as- 
signments referred to some other designated 
organization, which consented thereto, per- 
forming the services of investigation or 
defense or both for one or more insurers. 


An insurer could change from one method 
of receiving assignments to another, effec- 
tive on the first day of any calendar month, 
upon giving written notice of such change 
to the board at least 15 days in advance 
thereof, providing such change would be 
operative only with respect to assignments 
made subsequent to such effective date. 


In the absence of an election by an in- 
surer, the board would refer such insurer’s 
assignments directly to it. 
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In addition, a point table was set up, so 
that at the time of each assignment the 
board could credit the designated insurer 
with points for bodily injury or property 
damage suits, etc. The value of each point 
was based upon a cost of service averaging 
between $15 and $20. The point scale was 
also set up to prevent one company from 
receiving all bad claims and another, all 
good. 


Prior to April 1, 1955, the manager of 
the fund met with different groups, includ- 
ing companies belonging to NAII. At the 
meeting with NAII companies, Allstate, 
Zurich and our company were represented. 
It appeared that Allstate’s share of NAII 
business was 62 per cent; Zurich’s, 9 per cent; 
and ours, 19 per cent, leaving approximately 
10 per cent for all others. 

Allstate agreed to handle claims assigned 
to Nationwide, and we agreed to handle 
those assigned to Pennsylvania Thresher- 
men’s and Universal Underwriters. Zurich 
elected to handle its own claims as did some 
of the others. 

With regard to the percentage of assign- 
ments, based on the state level, of all busi- 
ness written by all companies, Allstate’s 
share was 11.5 per cent and ours was 3.03 
per cent. General Adjustment Bureau, 
which was designated by certain stock 
companies to handle all of their assign- 
ments, was 59 per cent, which left 26 per 
cent for all other companies. 

We are informed that General Adjust- 
ment Bureau is handling the claims for their 
companies at a cost of approximately 1/5 
of 1 per cent of the premium volume of 
these companies. This volume is approxi- 
mately $65 million, so that the bureau is 
receiving approximately $130,000 on a 
quarterly basis and charging this cost back 
to the companies in a direct percentage to 
their writings. This seems to be working 
out quite well. 


Our Company’s Part 


During the first year of operation, the 
fund has assigned 1,375 files for investiga- 


tion and it has closed 375 of those files, 
crediting companies with 12,348 points under 
its point system as of September 36, 1956. 

Of this, our share was 45 files, 16 of 
which were closed, and we received a credit 
of 382 points against our quota of 374 
points, giving us a credit balance of 8 points. 

Our office records show that as of October 
19, 1956, we handled 66 files for investiga- 
tion on our own, and two for other com- 
panies. 
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It must be borne in mind that of these 
files there were 45 property damage claims 
and 79 bodily injury claims. Each accident, 
except a pedestrian knock-down, usually 
represents multiple claims. Our breakdown 
is as follows: 


judgments against uninsured 


direct settlements by uninsured with- 
out any payment by fund 


settlement made by the fund 


returned for miscellaneous reasons 


20 


Our experience illustrates that by spread- 
ing out the files among the different groups 
a better disposition is made of claims filed 
with the fund. 


A file is usually received from the fund 
for investigation within two to three weeks 
following an accident. The matter is given 
the same type of attention our own cases 
receive, bearing in mind that we must pay 
for the cost of handling. We make it a 
point to try to recommend payment of 
settlement, based upon what we would pay, 
considering, of course, that our own in- 
sureds make better witnesses than the “un- 
insured” and offer much better cooperation. 


Approximately 85 per cent of all claims are 
asserted against the fund by attorneys. This 
bars the avenue of obtaining a full and com- 
plete statement from the claimant. How- 
ever, we do have his report which has been 
hled with the fund. 

There is no statement of the “uninsured” 
—the person on whose behalf we technically 
appear. We try to locate him and acquire 
a statement in order to (1) obtain his ver- 
sion of the accident, (2) determine his 
financial ability to pay any settlement and 
(3) determine his attitude with regard to 
settlement either directly by him, or through 
the fund, if a settlement is in order. 


We also want to know if he has a per- 
sonal attorney. 

We encounter a great deal of difficulty in 
locating many “uninsureds” because of 
fictitious addresses. Furthermore, in certain 
cases, some are quite uncooperative. In 
the more serious accidents involving sub- 
stantial injury or death, the “uninsured” 
may already be in jail awaiting indictment 
“r trial. “Uninsureds” represent a very low 
«conomic group and education level, quite 
often approaching illiteracy. 


It may at first seem unusual that an “un- 
insured” will not consent to a settlement 
by the fund. In ‘any such settlement, he 
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must agree to repay the fund at some future 
time, even though he may not have the 
present or even the possible future ability 
to repay. The great fear seems to be that, 
by agreeing to settlement, he is admitting 
fault and “nobody” wants to admit that he 
was at fault for causing an accident. All 
claimsmen seem to know this for a fact. 


In addition, many “uninsureds” feel, and 
justly so, that they were not at fault for the 
accident and results bear this out by the 
number of verdicts for the defendant. 


In addition to assigning a matter for in- 
vestigation, our claim department sends a 
letter to the claimant’s attorney, advising him 
that we are handling this claim on behalf 
of the fund. We enclose appropriate medi- 
cal forms and suggest that he list his ex- 
penses and the amount he will recommend 
in settlement. We request that he return 
the information, together with completed 
forms from the attending physician, so that 
we can be in a position to discuss such 
settlement. 


If a case is one for settlement and the 
“uninsured” either refuses to consent or the 
amount demanded is unreasonable, we ad- 
vise the fund thereof and retain file, as suit 
usually follows and would be referred to us 
for handling. 


The “uninsured” is presently not fully 
aware of the benefits afforded to him, such 
as free legal service and investigation, and 
he may initially consult an attorney. If the 
“uninsured” can afford to pay such attorney 
a fee, the defense of any claim is usually re- 
tained by the attorney, who may want to 
file a counterclaim for possible injury or 
damage. However, if the “uninsured” is 
without funds and unable to pay an attorney 
a fee, the attorney will most likely advise 
him to let the fund handle the matter and 
arrange for the defense of any suit. In the 
inajority of cases referred to us, the “unin- 
sured” has "sually consulted an attorney. 
If the attorney consulted agrees to retain 
the matter, we cooperate with him, turning 
over whatever investigation we may have 
in our file together with reports. We re- 
quest the attorney to furnish us with all 
pleadings and interrogatories and keep us 
advised as to pretrial date so that we can 
maintain a proper evaluation for the fund 
in our monthly report. 


We Do Have Problems 


Besides handling investigation and trials, 
we are required to pay out-of-pocket ex- 
penses such as court costs, subpoena fees, 
medical and expert witness fees, depositions 
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and (in occasional cases) writs of habeas 
corpus in order to have an “uninsured” re- 
leased from jail to attend his trial. In one 
such matter, the cost would have run ap- 
proximately $125 for so doing, for which 
we might have received a credit of eight 
points. We were spared from this expense 
because the case proceeded without the 
“uninsured” being present. 


Insurers, in many cases, are prevented 
from making settlements where an insured 
of their own is involved in an accident with 
an “uninsured” whose claim is being handled 
by the fund. The total liability for the fund 
for any one injury is $5,000. If any payment 
up to $5,000 is made, regardless of the 
source, including medical payments, acci- 
dent and health, or otherwise, no claim can 
be asserted against the fund. The fund 
occasionally pays the difference between any 
amount received by the claimant and $5,000 
in unusual cases where the injury is worth 
in excess of $5,200. For example, if hospital, 
medical and a‘cident payments total $3,500 
and the injury is substantial, the fund may 
pay the difference of $1,500. In one case 
where the injury was very substantial and 
the liahility seemed to be either that of an 
insure.{ person or an “uninsured,” the fund 
with the approval of the “uninsured” con- 
tributed $2,500 and the insurer an equal 
amount, to make a settlement of $5,000. 


Because of the fact that any payment up 
to $5,000 reduces the share of the fund, 
attorneys representing claimants have no 
advantage in making settlements and, in 
many instances, elect to hold everybody 
until trial. 


In certain instances the board and com- 
panies handling assigned claims do not agree 
on the matter or amount of settlement. No 
settlement can be made without the ap- 
proval of the board. However, in the main, 
there is accord. 


Attitude of Attorneys 


Some attorneys feel that the fund is there 
just to give them fees and to pay out money 
to claimants, irrespective of liability. These 


are the “boys” who want “something for 
nothing,” and they will always be with us. 
Some attorneys object to the paper work 
required to effect a settlement. Others feel 
that settlements ought to be handled as 
easily as those by companies representing 
their own insureds. However, the difficulty 
encountered is that while an insurance com- 
pany can settle any claim without asking 


NAII Proceedings 


its insured’s permission, the fund must first 
acquire the “uninsured’s” consent. Otherwise, 
his record is wiped clean of failure to pay 
for this particular accident, and an irrespon- 
sible motorist may very well have his driving 
privileges restored again. This certainly 
would defeat the Motor Vehicle Security- 
Responsibility Law. 


There is still apathy on the part of mem- 
bers of the bar with regard to the fund. 
However, after they have processed one 
or more claims against the fund, they seem 
to have a more sympathetic attitude and 
realize that a new source of income has 
been opened to them. Most good negligence 
lawyers also realize that the careful screen- 
ing usually given by them to weed out the 
“uninsured” is no longer necessary 
because, if a case presents itself involving 
good liability and injury, they can make 
claim through the fund, which was created 
to pay in such instances. 


cases 


With regard to the general public, they 
are becoming more familiar with the pro- 
visions of the law, particularly since the 
last amendment which increased the “unin- 
sured’s” share from $3 to $8 and eliminated 
further payments to be made by insured 
motorists. 

Our recommendations with 
changes are as follows: 


regard to 


(1) Cost of investigation and trial by the 
companies, staff, or assigned investigators 
or attorneys should still be borne by the 
company to which claims are assigned. 
However, actual out-of-pocket expenses 
incurred with the expressed approval of the 
board should be paid by the fund as is 
presently provided for in the case of appeals. 
Such payment would encourage pretrial 
testimonial examinations, and the use of 
physicians and other expert witnesses to 
minimize damage or disprove injury. 

(2) Because of the many objections that 
30 days is too soon to assert a claim, the 
reporting period should be changed to 60 
or 90 days in all cases except those involv- 
ing an alleged hit-and-run driver. 

(3) Eliminate from the act deductions 
for medical payments, hospitalization and 
accident coverage payments in any and all 
cases where a premium has been paid by, 
or on behalf of, the injured claimant. 


(4) Permit a codefendant or joint tort- 
feasor or his insurer to pay for a covenant 
not to sue and provide that such payment 
not be considered to reduce any amount to 
be paid by the fund. 
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(5) Permit settlements to be made by the 
fund up to $2,500, even where the “unin- 
sured” refuses to consent thereto, in cases 
where investigation shows the case to be 
one for settlement, where the “uninsured” 
has no right of action by counterclaim 
against the claimant and where there is a 
great possiblity of a recovery being made 
by the claimant for a greater sum. Such 
settlement would have to be approved by a 
court on petition of the fund, setting forth 
the above. If approved, a judgment would 
be entered which would be discharged by 
payment made by the fund, releasing the 
fund only. The act should provide that the 
“uninsured” shall be deprived of his driving 
privileges until the fund is repaid, or he 
consents to settlement and agrees to repay. 


(6) In instances where a case is tried by 
attorneys assigned by the fund, and the re- 
sult is a defendant’s judgment, the cost of 
handling, including a reasonable charge for 
investigation and trial fees, should be as- 
sessed against the “uninsured” and he should 
be deprived of his driving privileges until 
any such amount is paid. 


(7) It is most important that all legisla- 
tion be watched to prevent enlarging the 
act by giving greater benefits or weakening 
its provisions. 

(8) Claims which appear fraudulent and 
hit-and-run cases should be tried. Of course, 
if the facts surrounding a hit-and-run case 
are clearly shown by an investigation, then 
and only then should such a case be settled. 
Our New Jersey experience is rather good 
in cases of this kind. We can tell a jury 
that we represent the director on behalf 
of the fund, and attorneys have reasonable 
comment to make against fraudulent claims. 
In addition, we get good cooperation from 
all police and enforcement authorities. 


A REPORT TO THE READER “ 


| 


sible of insurance treatment. Some would 
have us assume the risks of certain war 
damage that conceivably could wipe out 
great cities in one searing blast, and in 
doing so, in minutes kill and maim millions 
of people. Some would cripple the insur- 
ance industry by legislation designed to 
make the industry a sitting pigeon in liti- 
gated matters. A hundred and one varieties 
of these aspects could be cited. 


Il am the more familiar with those phases 
of the business with which I deal daily— 
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How Do We Feel? 


Our position today is that although the 
unsatisfied judgment fund law is not the 
complete solution, it is a step in the right 
direction and superior to compulsory insur- 
ance. 


In the State of New Jersey, there can be 
recovery by an individual claimant where there 
is legal liability either against an insured 
or an “uninsured” person. There can also 
be recovery in hit-and-run cases. Those 
denied recovery ‘are “spouse, parent or 
child of the judgment debtor,” the operator 
or rider in an uninsured vehicle owned by 
himself, spouse, parent, or child or operated 
in violation of an order of suspension or 
revocation. 


In compulsory insurance, there is no pro- 
tection against hit-and-run drivers, or in 
cases involving cars operated without per- 
mission or where an insurance company 
can disclaim for policy breach. Neither can 
there be recovery for uninsured out-of-state 
cars. However, there can be claims for re- 
covery under these instances in New Jersey. 


For the time being, the clamor for com- 
pulsory insurance has been quieted except 
from certain companies in the Mutual Al- 
liance which feel that the climate would be 
better for them under compulsory insurance. 
Insurance rates have not increased and, as 
a matter of fact, insurance coverage has 
been broadened, also without iricrease in 
rates. We have not had to employ extra 
help to handle our assignments, and the 
amount paid into the fund is not too great. 


If you were to ask us today whether we 
would consent to the re-enactment of an 
unsatisfied judgment fund law such as we 
have, our answer would be, “definitely yes.” 


[The End] 


Continued from page 692 


casualty and, to a lesser degree, surety. On 
the basis of my experience, it seems to me 
that perhaps no other business in our coun- 
try is subject to as wide and varied legis- 
lative impact as the casualty and surety 
business. As I have said, we are under 
constant, seriously threatening, legislative 
attack. Let me cite with brevity a few 
figures. 


In a full legislative year when 45 of the 
48 state legislatures, as well as those of 
Alaska, Hawaii and Puerto Rico, and the 
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Congress meet in regular session, over 
75,000 bills are introduced. Thus, in 1955 
(a full legislative year), the total number of 
bills thrown into all the legislative hoppers 
was 82,400. Of these, the Association of 
Casualty and Surety Companies found it 
necessary to examine carefully about 20,000 
bills and over 9,000 of these bills were 
found to affect casualty and surety insur- 
ance in its various branches in one form 
or another. Over 1,500 of these measures 
became law. Not all of these measures 
were adverse—a great many of them were. 


The New York Legislature meets regu- 
larly each year and an examination of the 
1956 session will present a relative picture 
of the impact of New York legislation upon 
our business. During the 1956 New York 
session, 7,260 bills were introduced. Of 
these, the association found over 1,700 which 
affected the business of our member com- 
panies and which were, therefore, recorded 
and followed closely. One hundred and 
three of these bills became law. 

These figures clearly indicate that the 
insurance business and particularly our 
branches of the business are a favorite 
target in legislative halls. They also point 
up the need for constant awareness and 
vigilance, if this great business is not to be 
injured materially to the detriment of the 
insuring public which it serves. 


At present, segments of our industry are 
doing an excellent job of combating this 
tendency toward legislative control. Through 
programs of publicity and public relations, 
they are telling the truth to the public and 
to the legislators throughout the nation. 

In this program, one of our first feelings 
has been that a little learning can be a 
dangerous thing. To correct that, we have 
greatly stimulated the inclusion of courses 
on insurance in colleges and universities 
across the nation. We have supplemented 
that with textbook:, prepared with industry 
aid in technical aspects, and now in use in 
high schools, colleges and _ universities 
nation-wide. Perhaps needless to say, the 
control of textbook matter lies with academic 
sources. 

This effort is shored up in areas by serv- 
ing as a source of information to the press 
and by other public relations efforts that 
are aimed at placing the true story of in- 
surance—a small part of which we have 
reviewed here tonight—before the public. 
We cannot claim that our efforts, success- 
ful as they have been, have been more than 
pilot projects in the over-all scheme of things. 


Report to the Reader 


There can be no special pleading in these 
efforts. The business of insurance is clothed 
with a public interest which must be served. 
In this day and age, business practices 
which do not so serve, fortunately, cannot 
long survive. The nature of our business 
—a business of service, involving trust and 
confidence—is not one in which the warn- 
ing of caveat emptor can apply. If, however, 
we are to serve public interest, and if we 
are to serve ourselves, if indeed we are to 
survive, we must resist to the utmost un- 
friendly legislation whether cuuceived in 
malice or in misinformation. One kind can 
bad as the 


be as other. 


This brings me toward the conclusion of 
these remarks. I have in substance said: 


First, because of the integration of the 
insurance industry with the general econo- 
my, any attack on the insurance industry 
is an attack on industry as a whole. 


Second, because of the stimulation and 
assistance insurance provides for the ex- 
pansion of our free enterprise system, any 
attack on the insurance industry is an at- 
tack on free enterprise itself. 

Third, because of the tremendous amount 
of protection the industry provides the pub- 
lic and great volume of 
public service carried on by the insurance 
industry, any attack on the insurance in- 
dustry is an attack on the public welfare. 


because of the 


I nave said enough, I hope, to indicate 
that to serve our alone is not 
enough—we have a continuing responsi- 
bility to serve the public interest—and this 
means that we must be ever self-scrutiniz- 
ing and always honest with ourselves. Self- 
scrutiny and honorable dealing do not mean 
surrender to socialism, statism or vandalism. 


business 


We retain our pride in the magnificent 
economic and humanitarian accomplish- 
ments of our industry. We may point with 
pride to those accomplishments and in full 
good conscience promote our industry with 
zealous enthusiasm. We may assert our 
right—indeed, our duty—to know and to 
oppose the forces—ideological, legislative, 
competitive or what-not—that array them- 
selves against us. 

We—companies, producers and constitu- 
ent bodies—can and must join in common 
cause to promote the common welfare in 
our business, certain that in doing so we 
promote the general welfare of all our 
people. “Such help as we can give each 
other is a debt to each other.” 
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Within the industry there will continue 
to be differences of opinion and, I suspect, 
producers will continue to criticize com- 
panies as tardy and dilatory in that common 
cauuse—coming up too often with too little 
and too late. Within the producers’ ranks, 
as within company ranks, there will con- 
tinue to be varying and sometimes conflict- 
ing interests. We would not stop them 
altogether if we could. 


Now, may I what I trust 
is the good will of producers long estab- 
lished to say that if they are concerned 
with what might be termed unorthodox 
competition, the solution to the problem 
very largely, in the field of salesman- 
ship and acquisition. Quite obviously, if 
that be true, the solution of the problem 
lies very largely in producers’ hands. I have 
stated this in general terms, and mean to 
keep it so. Every producer in his quiet 
mind must know that I have spoken 
sincerely and with a degree of accuracy. 
Nonetheless, on the whole, the problems 
of private enterprise insurance must be 
worked out together. 


trespass on 


lies, 


I have referred to the literally staggering 
array of legislation with which the industry 
is confronted each year—legislation often 
adversely affecting company, producer and 
public. I have indicated that the common 
problems can best be met, and can only be 
met fully, by a united front. I do not dis- 
count what we have been able thus far to 
do, nor do I admit that as of now we are 
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without resource to confront conditions as 
they are. 

I conclude by saying that our own as- 
sociation stands ever-ready to promote the 
common front, and by saying that whatever 
our common and too commonly sporadic 
efforts of the past,.we, meaning all of us, 
have but scratched the surface of our 
capabilities. In every state and in every 
community there are relatively untapped 
sources of practically unlimited strength— 
strength so widespread and so deep that, 
developed and put in motion and sustained 
in action, no socialistic inroads could be 
made against it. No legislative encroach- 
ment not clearly based in fundamental pub- 
lic interest and need could prevail against 
it, This strength is basically “grass roots.” 
It resides in states and in local communities 
where many of our most pressing problems 
originate, and where they must be met and 
solved. National problems can be con- 
sidered and solved on a national basis. 
State and local problems can be solved only 
at their own levels, whatever their impact 
may be on the other levels, which is not to 
say that at the state and local levels due 
consideration should not be given to their 
broader impact. 


Leadership, devotion, wisdom and under- 
standing are needed. They are available. 
They need putting together, and getting 
together. Let’s quit looking backward; 
let’s look the way we are going—forward. 


[The End] 
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EW YORK — ‘‘Employee welfare 

funds” are those which are actually 
jointly established or actually jointly main- 
tained by one or more employers together 
with one or more labor organizations.—Sec- 
tion 37-a of the New York Insurance Law 
states in part: 


“The term ‘employee welfare fund’ as used 
in this article, shall mean any trust fund or 
other fund established or maintained jointly by 
one or more employers together with one or 
more labor organizations, whether directly or 
through trustees, to provide employee bene- 
fits, by the purchase of insurance or annuity 
contracts or otherwise ... .” (Italics 
supplied.) 


Section 61 of the New York Banking Law 
is to the same general effect insofar as 
the above italicized language is concerned. 


The New York Superintendent of Banks 
asked the Attorney General for his opinion 
as to the construction of the words “estab- 
lished or maintained.” The superintendent 
also submitted a proposed instruction to 
accompany the forms to be used in register- 
ing employee welfare funds under this legis- 
lation. In this instruction he proposed to 
exclude funds which were or are “estab- 
lished and maintained” solely by an em- 
ployer or employers as well as funds which 
were or are “established and maintained” 
solely by a labor organization or organiza- 
tions. The Attorney General was also asked 
whether a fund could be regarded as having 
been jointly established or jointly maintained 
solely by reason of the fact that its establish- 
ment, maintenance or continued maintenance 
was pursuant to a collective bargaining agree- 
ment, 


The Attorney General answered that the 
law is silent as to requiring or providing 
that the action of an employer or employers 


Attorneys General 


and labor organization or organizations in 
establishing or maintaining an employee 
welfare fund be in a collective bargaining 
agreement. He said that in his opinion an 
employee welfare fund is “established” if 
the fund itself was or is actually created, 
brought into being, constituted, founded or 
set up by joint or bilateral action of one 
or more employers and one or more labor 
organizations. A fund is “maintained” if it is 
actually carried on, receives financial contri- 
butions from, is operated or managed as an 
established institution through joint or bilat- 
eral action of one or more employers and 
one or more labor organizations. The law, 
he stated, relates to actual establishment or 
actual maintainance—not to an agreement 
which may have been entered into by “one 
or more employers together with one or 
more labor organizations,” but which re- 
quires only one or the other of these par- 
ties to establish and maintain the fund. 


It was suggested that the superintendent’s 
proposed instruction (describing funds that 
are jointly established or maintained) read: 


“A fund will be regarded as having been 
jointly ‘established’ if the fund itself was 
or is actually created, brought into being, 
constituted, founded, or set up by joint or 
bilateral action of one or more employers 
and one or more labor organizations, whether 
directly or through trustees as defined in 
the law. A fund, even though not jointly 
‘established’ will be regarded as jointly 
‘maintained’, if it is actually carried on, 
receives financial contributions from, is 
operated or managed as an established in- 
stitution through joint or bilateral action 
of one or more employers and one or more 
labor organizations, whether directly or 
through trustees as defined in the law.”— 
Opinion of the New York Attorney General, 
August 31, 1956. 
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TJORTH CAROLINA—An insurer 
4.N agreed to pay (upon the insured’s re- 
quest) $25,000 to anyone killed in the in- 
sured’s airplane, provided the insured was 
released from all liability. These payments 
constitute recovery for wrongful death.—A 
corporation had a liability policy containing 
an endorsement which provided that the in- 
surer would, upon the corporation’s request, 
offer to pay to the estate of anyone killed 
in the corporation’s airplane the sum of 
$25,000. Payment, however, was conditioned 
upon the signing of a release by any injured 
party who might have a common law action 
against the corporation. This release would 
not involve workmen’s compensation claims. 

The facts showed that an employee of the 
corporation served as the pilot of the cor- 
poration’s airplane. He flew to Atlanta, 
Georgia, to pick up a certain party with 
whom the corporation had business deal- 
ings. The plane subsequently crashed and 
both occupants were killed. At the request 
of the corporation, the insurer offered the 
above payments to the estates of both de- 
cedents. One decedent’s estate accepted 
the offer, and it is contemplated that the 
other decedent’s estate will also do so. An 
administrator of one of the estates asked an 
opinion as to the nature of the payment 
for the purpose of determining inheritance 
taxes due by the estate. 


The Attorney General noted that the sit- 
uation was unique and that the answer was 
not entirely clear. In view of the fact that 
payments are made only at the corporation’s 
request and are conditioned upon execution 
of a release from liablity in a wrongful 
death action, it was concluded that they con- 
stitute a settlement to bar any claim under 
the wrongful death statute or other common 
law action. The payments are in the nature 
of a recovery for wrongful death and are 
not merely insurance proceeds.—Opinion 
of the North Carolina Attorney General, 
August 20, 1956. 


8 prone board of education may pro- 
cure, and fix the amount of, insurance 
covering its officers and employees against 
liability arising out of the Operation of 
motor vehicles owned or operated by the 
board.—The Auditor of Ohio brought the 
following matter to the Attorney General’s 


attention. Section 3327.09 of the Revised 
Code of Ohio limits the amount of liability 
insurance carried upon any school bus or 
motor van to that of $100,000. Section 
3313.201 was subsequently enacted. It deals 
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with a wider classification of motor vehicles 
than mere school buses, and makes no ref- 
erence to transportation of pupils. No limita- 
tion is placed upon the amount of insurance 
that may be purchased. Instead, it specifi- 
cally authorizes the board of education to 
fix the amount. The question involved was 
whether the earlier statute (Section 3327.09) 
in any way affects the later statute. 


The Attorney General noted that the later 
statute was not passed as an amendment 
or supplement to the earlier one. He con- 
cluded that the earlier statute did not affect 
the later one (Section 3313.201) which au- 
thorizes the board to procure, and fix the 
amount of, this insurance.—Opinion of the 
Ohio Attorney General, September 21, 1956. 


KLAHOMA—Where the registration 

and operating license of a resident are 
suspended for failure to satisfy a judgment 
against him, discharge of the judgment in a 
bankruptcy proceeding does not relieve him 
of the requirement of furnishing proof of 
financial responsibility for future damages. 
—The Commissioner of Public Safety pre- 
sented the following factual situation to 
the Attorney General: A resident’s license 
and registrations were suspended for failure 
to satisfy a judgment against him for dam- 
ages arising out of a motor vehicle accident. 
Before such judgment had been outstanding 
and unpaid for five years, the judgment was 
discharged in a bankruptcy proceeding in 
the federal courts. 


The question involved was whether the 
person’s license and registrations may be 
restored, prior to the expiration of the five- 
year period, without the judgment creditor’s 
consent in writing. 


The Attorney General, after referring to 
Title 47, Section 514, Oklahoma Statutes of 
1951, concluded that if the Commissioner of 
Public Safety is furnished with proper evi- 
dence that the judgment has been discharged 
in a bankruptcy proceeding, the discharge re- 
moves all requirements of the safety responsi- 
bility act concerning (1) the payment of the 
judgment, (2) obtaining a court order pro- 
viding for payment of the same in install- 
ments or (3) obtaining the consent of the 
judgment creditor before removal of the 
suspension during the five-year period. How- 
ever, the discharge does not relieve the per- 
son of the requirement that he furnish proof 
of financial responsibility for future dam- 
ages before the suspension may be removed. 
—Opinion of the Oklahoma Attorney General, 
September 18, 1956. 
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Sonic Boom Losses 
Discussed in Oklahoma 


Whether property damage caused by a 
sonic boom is an insured loss is a question 
now facing the Oklahoma Insurance Depart- 
ment and several insurers. The sonic boom 
damage occurred to property on the ground 
when aircraft broke the sound barrier at the 
National Air Show, which was held in 
Oklahoma City on Labor Day. The Okla- 
homa Commissioner stated that although 
the damage was caused by government air- 
craft, and he understood that the air show 
was covered by Lloyd’s of London, neither 
the government nor Lloyd’s had as yet 
accepted liability for the damage. In re- 
sponse to a number of inquiries relative 
to coverage of the sonic boom damage, a 
hearing was held October 15 in which fire 
and multiple-line insurers were invited to 
discuss the topic. 


The sonic boom has been described by 
some insurance men as an implosion caused 
by aircraft breaking the sound barrier. 
“Implosion” is defined in Webster’s New 
International Dictionary (Second Edition) 
as “A bursting inwards;—contrasted with 
explosion.” A suction is apparently created. 
It is the Commissioner’s opinion that the 
damage is covered under the explosion pro- 
visions in policies with extended coverage. 
Some insurers are reportedly paying losses 
at the present time. 


Fictitious Grouping Outlawed 
by New Florida Rule 


A rale prohibiting fictitious grouping in 
fire, casualty and surety insurance has been 
issued by the Florida Insurance Commis- 
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sioner. The rule, which does not apply to 


accident and health insurance, follows: 

“The Insurance Laws of Florida require 
that any rate, rating plans or form for fire, 
casualty or surety insurance in Florida shall 
not be unfairly discriminatory. Therefore 
the Insurance Department of Florida will 
not approve any rate, rating plan or form 
of any nature for fire, casualty or surety 
insurance which provides or makes avail- 
able to any person, firm or corporation 
any preferred rate or form based on any 
fictitious grouping of such persons, firms 
or corporations by way of membership, 
license, franchise, contract, agreement or 
by any other means, other than common 
ownership.” 


New York Works on Details 
of Compulsory Insurance Law 


The New York Superintendent of Insur- 
ance recently reiterated that all automobile 
owners must obtain proof of financial re- 
sponsibility before registering their cars 
for 1957. The new compulsory insurance 
law requires that a certificate of insurance 
or other evidence of financial security be 
presented to the Bureau of Motor Vehicles 
at the time of registration. 


In this connection, the Superintendent 
has approved a standard automobile policy 
designed to meet the minimum require- 
ments of the law. This policy provides for 
at least $10,000 insurance for injury or 
death of one person in one accident, $20,000 
for injury or death of two or more persons 
in one accident and $5,000 for property 
damage. Other details, such as the various 
forms and procedures essential to the smooth 
operation of the law, have also reportedly 
been developed. 
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Executive Training 


Executwes: Making Them Click. Joseph 
Dean Edwards. University Books, Inc., 404 
Fourth Avenue, New York 16, New York. 
1956. 242 pages. $4. 


Executives seem to be both the prob- 
lem and the problem child of business. 
The author is attorney and consultant to 
the Commerce and Industry Association; 
the book is written out of his experiences 
in that capacity. No executive can read 
the book and not find situations analogous 
to situations and problems in his own busi- 
ness. The author discusses these in anecdotal 
style pointing out rules for recruiting, the 
creation of depth in executive talent, mak- 
ing them work together, and promotion. 
The book points out that a not-inconse- 
quential duty of an executive is to bring 
along a talented and satisfactory replace- 
ment for himself. 


Accident and Health Handbooks 


Primer of Accident and Health Insurance. 
Health and Accident Underwriters Confer- 
ence, 208 South La Salle Street, Chicago 4, 
Illinois. 1956. 49 pages. 

Selling Accident and Health Insurance. 
Health and Accident Underwriters Con- 
ference, 208 South La Salle Street, Chicago 
4, Illinois. 1956. 24 pages. 

Underwriting Accident and Health Insur- 
ance. Health and Accident Underwriters 
Conference, 208 South La Salle Street, 
Chicago 4, Illinois. 1956. 24 pages. 

These three handbooks have been pre- 
pared during the last year under the direc- 
tion of the Health and Accident Underwriters 
Conference Education Committee. They 
constitute major revisions of earlier hand- 
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books that were widely used by home offices 
and field forces in education programs. 


In addition to material on policy provi- 
sions and contract, designed as a study aid 
for agents’ licensing exams, the primer deals 
with agency laws, licenses and claims. The 
text is in question-and-answer form. 


The selling handbook contains material 
on preparation for selling, prospecting, ap- 
proach, qualification, close, tips on meeting 
objections, and a brief history of the busi- 
ness. A check list of questions and answers 
is supplied with each order. 

Presented in the underwriting handbook 
are such subjects as the application, mis- 
representation, physical and moral hazard, 
overinsurance, deductibles and coinsurance. 
The viewpoint of the agent is given special 
emphasis. 

A price list may be obtained from the 
conference executive office, 208 South La 
Salle Street, Chicago 4, Illinois. 


Cahn’s New Book 


The Moral Decision, Edmond Cahn. Indi- 
ana University Press, Bloomington, Indiana. 
1955. 342 pages. $5. 


The author explores the question: “What 
moral guides can be found in American 
law?” His method is to divide his book 
into three parts. The first part is the prem- 
ise and the outline of certain standards of 
morals and law. The second part deals 
with situations in which the author equates 
general findings of law with modern moral 
conceptions. And the third part is that in 
which the author rationalizes his propositions. 


The main part of this book selects six 
situations and their variations. These situa- 
tions are named the first of life, sexual rela- 
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tions, the conduct of business, business with 
government, the enlargement of personality 
and the last of life. 


Since this is not usually thought of as a 
“popular” magazine, this review will skip 
over that section of Professor Cahn’s book 
which we feel sure would be the lead were this 
book to be reviewed in True Confessions, and 
focus our attention on the situations described 
as business and government, cheating on taxes. 

The American taxpayer, according to Pro- 
fessor Cahn, won’t face up to the fact that 
there is considerable cheating on income tax 
returns and he’s a bit puzzled why. Rather 
than reasons, he offers us a few excuses. 


“Now, although the American mores seem 
to countenance defrauding the government 
of taxes (except by ‘professionals’), they 
assuredly do not countenance what we have 
written here. We have depicted the perpe- 
tration of tax-fraud as a general and usual 
practice in American life; and by doing so 
we have violated the established mores. 
According to the mores, the American who 
cheats his government must be described 
as an aberrant exception quite unrepresenta- 
tive of his fellow-citizens and of his com- 
munity. The tradition insists that he is an 
exception not merely in being caught but 
also in being dishonest. For if he were not 
considered abnormal in respect of dishon 
esty, if cheating on taxes were acknowl- 
edged to be frequent and general, if in effect 
nearly everybody else swindled the govern- 
ment, what possible scruple could remain to 
deter a single one of us? 


“The dilemma is particularly difficult to 
Americans, for having long since surrend- 
ered our manners to conformism, we now 
bid fair to do the same with our morals. 
Americans have customarily avoided dis- 
comfort from tax scandals by simply deny- 
ing the facts; in the very face of the objective 
realities, they still reiterate that tax-cheating 
is not a general American phenomenon. 
But this attitude cannot endure very much 
longer, because the high tax rates of the 
present and the progressive socializations of 
the proximate future will inevitably compel 
recognition of the distasteful truth. Per- 
haps, if we understood just why those av- 
erage Americans who would not think of 
cheating their neighbors and customers will 
nevertheless cheat their government, we 
should fear the truth less. If we under- 
stood the workings of their moral processes, 
we might gain courage enough to put the 
traditional hypocrisy aside. 


“Let us begin on an elementary level. 
Our average American of the honester sort, 
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having picked up a loaf of bread in a groc- 
ery-store, has laid his coin on the. counter 
in payment. Although he sees that the 
grocer is occupied with other customers, he 
feels not the slightest temptation to cheat 
by taking his coin back. At the door of the 
shop, there stands a telephone booth. He 
enters the booth and makes a call by means 
of the coin-operated instrument. Having 
completed the conversation, he almost in- 
stinctively sticks his finger into the receptacle 
provided for return of coins on uncompleted 
connections, finds that the telephone com- 
pany’s mechanism operating faultily has re- 
turned his payment, takes the coin, puts it 
in his pocket, and leaves the store with a 
gratified smile and a quiet conscience. 


“The three that dull his moral 
perception in regard to the telephone com- 
pany—they apply with even greater force to 
the government—are size, impersonality, 
and compulsion. He can easily project him- 
self into the grocer’s shoes; the grocer is a 
man like himself with rent to pay and a 
family to feed. But who except a child at 
play or a megalomaniac can imaginatively 
perform the functions of a telephone com- 
pany, much less those of a modern govern- 
ment? The sheer size staggers our imagination 
and forbids us in the name of common sense 
to look upon the enormous corporation or 
the still greater government as another, 
interchangeable self. What, after all, is this 
overpoweringly huge entity? If in essence 
it is all the stockholders or all the citizens, 
then how could the loss of a single coin be 
divided among them with any consequence 
that would justify consideration? If it is 
some abstraction apart from these individ- 
uals, then what harm has been done to any 
human interest? Our average American would 
conclude, if he ever tiiought about the sub- 
ject, that only a machine had been outwitted. 


factors 


“Every manager of a large corporation 
knows the influence of size and imperson- 
ality on employees’ and customers’ behavior, 
the dissipations of supplies, the incessant 
peculations, the strange relaxation of ordi- 
nary decencies and scruples. What, more- 
over, is the history of.ali the armies and 
navies that the world ever bore but an un- 
relieved narrative of theft, plunder, and 
titanic waste? As soon as the owner be- 
comes too large or too impersonal to permit 
an imaginative interchange with him, even 
very honest men may act as though they 
were blind to his rights. And these factors, 
serious in themselves, are intensified when 
the entity is an identified source of com- 
pulsion: the telephone company with its 
legalized monopoly coerces one to deal with 
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it alone and slams the gates of individual 
choice; still worse, the government does not 
even inquire whether one desires the mani- 
fold services for which it sends its imperious 
bill. How can conscience possibly liken the 
government to a corner grocer? 


“We are about to show that it can. But 
by way of summary let us first note these 
three basic observations: (1) So many tax- 
payers will always be disposed to cheat that 
only the justified fear of detection and im- 
prisonment will insure fair remittances from 
them and prevent them from shifting their 
tax obligations to honest men’s shoulders. 
(2) We should not judge what American 
taxpayers ought to do merely by observing 
what they actually do. (3) But on the other 
hand if we should adopt a rule of moral 
rigor and completely fail to take into ac- 
count the things taxpayers do in the way of 
amateur tax-cheating, we should wind up by 
inflicting Draconic measures on the citi- 
zenry, alienating them from their govern- 
ment, and exacerbating the very evils we 
set out to reduce. For millennia, the civil- 
ized world has endeavored to mark off and 
separate meum from tuum and has met with 
very indifferent success. Now appears a 
mendicant new aspiration that the mass of 
men accord the same measure of respect to 
nostrum,. It is not impossible that ultimately 
they will learn to do so, at least if the 
official personnel improve a great deal in 
quality and intelligence. But, as matters 
stand, it will be a long time before any Sec- 
retary of the Treasury can recommend dis- 
mantling the federal penitentiaries.” 


That is rather a long quotation from the 
book, but it shows the author’s lucid style 
and his deep knowledge of human nature. 


Of course, taxes are unpopular—always 
have been and always will be. The higher 
taxes go, the more taxpayers seem to de- 
velop a Cainish attitude, and the more 
governments develop an antithetical viewpoint. 


Frequently, the author turns to that basic 
of all booxs for illustrations with a modern 
meaning. There is his story of Abraham 
negotiating with the Lord for the city of 
Sodom. The author also likens King David 
to a modern self-dramatist. 


Some writers think that we are playing 
out our moral rope and giving in to the 
pull of concupiscence at the other end, 
pointing to statistics of the divorce rate 
and juvenile delinquency and those re- 
flecting the general increase in crime. But 
Cahn seems to feel that we are growing 
in what he calls moral constitution. 
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“The moral commonwealth deserves our 
reverence for remaining as free as it is from 
quantification. It has refused to surrender 
its concern with quality for a mess of arith- 
metical pottage and, by refusing, it has 
saved the individual human spirit from 
dissolving into the conglomerate mass, In 
morals, there is no basis for saying that 
ten good decisions are worth ten times as 
much as one. What is one good decision 
worth? It may be transient and ineffectual; 
or it may be so charged with inspiration 
that it reaches the loftiest moral plane. The 
test of moral value will always be qualita- 
tive. When, for example, any human being, 
however obscure, decides to follow the more 
benevolent of the courses presented before 
him, the dynamic good in his choice ex- 
plodes and penetrates through all the com- 
munities of men. By merely seeking to 
ascertain what is righteous we can bring the 
quality into existence, where it persists until 
we learn, as we may, to form still more 
humane decisions.” 


The author yearns for more men like 
Learned Hand “and the full benefit of his 
mature and chastened wisdom.” Perhaps 
the author means to say that our law is 
growing in moral constitution and, happily, 
it may lead to higher levels of individual 
moral constitution. Like Alfred Hitchcock’s 
delightful TV dramas, a conclusion is not 
spelled out to the final letter, but leaves the 
reader thinking and with a vision that, in 
infinite perspective, two parallel lines will 
converge to the vanishing point of truth. 


Disability Benefits 


Disability Retirement in Industrial Pension 
Plans. W. Michael Blumenthal. Industrial 
Relations Section, Department of Economics 
and Sociology, Princeton University, Prince- 
ton, New Jersey. 1956. 62 pages. $2. 


Total disability is an economic hazard 
threatening permanent loss of income which 
everyone in the working population faces. 
Work-connected disabilities are presently 
covered by workmen’s compensation and 
occupational disease legislation. However, 
not all occupational diseases are fully cov- 
ered and available benefits are frequently 
inadequate. Growing recognition of the 
problem is reflected in the increasing extent 
to which private industrial pension plans 
have been extended to include at least some 
degree of coverage for these cases. 


This study was undertaken for the pur- 
pose of providing more information for 
company executives responsible for future 
planning in the area of disability pensions. 
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It examines provisions, practices and prob- 
lems concerning disability in 127 leading 
American companies. Its findings, in gen- 
eral, are that the incidence of disability 
retirement has been low. Measured as an 
exposure rate for each thousand employees 
in different age groups, the average rate of 
disability in 1953 ranged from 0.1 per 1,000 
for workers below age 49 to 10.4 per 1,000 
for those over age 60. Although the aver- 
age is low, there is, however, little uni- 
formity in retirement rates and the differences 
between various companies may be con- 
siderable. Disability retirement is more 
likely to occur among older workers, but 
it is a threat throughout the individual’s 
entire working life. Other factors, such as 
the average age of the work force, type of 
industry, and kind of work performed may 
also have an effect on incidence. 


The development of sound private or 
public benefit programs for the perma- 
nently and totally disabled is impeded by 
a number of difficult problems: The first 
is the question of definition of what con- 
stitutes total disability; the second is that 
total disability in most cases is not a truly 
insurable risk; the third major problem is 
cost. 


This report concludes with the following 
suggested areas of improvement: improved 
programs to reduce the incidence of dis- 
ability; better administrative techniques; 
more attention and research devoted to im- 
proving life and health insurance protection 
after disability retirement and improved 
coverage and benefits. 


Chattel Transfers 


The Transfer of Chattels in Private Inter- 
national Law, G. A. Zaphiriou. John de 
Graff, Inc., 31 East Tenth Street, New 
York 3, New York. 1956. 227 pages. $6. 

This book, the fourth to appear in the 
University of London Legal Series, deals 
with important aspects of the conflict of 
laws. Although chiefly concerned with the 
transfer of title and the creation of proprie- 
tary rights in goods and means of trans- 
port, the author also discusses leading 
topics such as international sales, the ques- 
tion of the passing of risk in international 
commerce and the regulation of maritime 
liens, 


An attempt is made to combine an analy- 
sis of the theory and judicial practice of 
five important legal systems—British, Ameri- 
can, Canadian, German and French—with 
an appreciation of the exigencies and prac- 
tical necessities of commercial life. 
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ARTICLES 


Articles of interest in other 


legal publications 





A New Insurance Trust? The 
qualification to the general rule of Internal 
Revenue Code Section 677(a)(3) paves the 
way for creating what the authors believe 
is an unexplored type of trust—namely, an 
irrevocable, funded trust, the income of 
which will be taxable (presumably in rela- 
tively low brackets) either to a third person 
or to the trust itself, despite the fact that 
the income may be used to pay premiums 
on policies insuring the grantor’s life. 

The authors, all New York attorneys, 
maintain that trusts of the type discussed 
may prove particularly useful at this time 
estate-taxwise. If an insurance trust is not 
funded, and the insured continues to pay 
the premiums, the danger exists that the 
premiums paid by him within three years 
of his death will be held to be gifts in 
contemplation of death, in which case the 
portion of the death proceeds attributable 
to those premiums—as distinguished from 
the total dollar amount of premiums that 
were paid in contemplation of death—may 
well be held to be includable in his estate 
for estate tax purposes.—Mannheimer, 
Wheeler and Friedman, “An Unexplored 
Form of Insurance Trust,” Journal of the 
American Society of Chartered Life Umder- 
writers, Summer, 1956. 


French Tort and Contract Interrelation- 
ship . . . The general rule of French law 
prohibits the entrance of tort liability into 
the domain of contractual relations. In the 
main, reasons similar to those which caused 
the hesitancy of the common law courts to 
permit such have induced the promulgation 
of this principle in French law. The main 
reason is the fear of extending indirectly 
the contents and scope of the obligations 
imposed by the contract. The author, a law 
professor at Emory University, concludes 
that the French legal system seems to be 
more liberal in permitting tort liability in 
contract relations than does the common 
law. It is mainly in the field of option that 
the tort rules encroach day by day. In more 
and more situations the victim is allowed 
to turn his back to the contract and to rely 
upon the tort sections of the code—Hilley, 
“The Interrelationship of Tort and Contract 
in French Law,” Journal of Public Law, 
Spring, 1956. 
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International Reinsurance 
Transactions—1955 


Net receipts by foreign countries on their 
reinsurance business with United States 
insurance companies amounted to $36 mil- 
lion in 1955, according to figures released 
recently by the Office of Business Eco- 
nomics and the Bureau of Foreign Com- 
merce of the United States Department of 
Commerce. This represents a decline from 
the $49 million received in 1954. 

The term “reinsurance” describes the 
transfer by insurance companies of a por- 
tion of the liability they have assumed to 
other insurance companies, that is, rein- 
surers. The reinsurer receives a proportion- 
ate share of the original premium and shares 
in the payment of losses incurred by the 
ceding insurance company. The purpose 
of reinsurance is to make it possible for a 
single primary insurer to underwrite risks 
which it could not otherwise handle arid to 
avoid large year-to-year fluctuations in its 
underwriting results. 


The volume of reinsurance business be- 
tween insurance companies in the United 
States and insurers in other countries is 
small compared to the volume of such busi- 
ness between insurance companies located 
in the United States. Annual surveys are 
made in connection with the Commerce 
Department’s study of the United States 
balance of international payments. 


United States insurance companies paid 
$207 million in premiums for reinsurance 
purchased from foreign reinsurers in 1955 
and recovered from them $160 million in 
losses. The $47 million excess of premiums 
paid over losses recovered was offset by 
net receipts of $11 million by United States 
reinsurers on reinsurance they sold to for- 
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eign insurers. The $160 million of losses 
recovered from foreign reinsurers was some- 
what above the loss recoveries of the year 
before. This increase resulted from the 
carry-over of some of the 1954 hurricane- 
loss claims on the East Coast, which had 
remained unsettled at the end of that year, 
and from severe flood losses in the North- 
east on inland marine and automobile catas- 
trophe reinsurance. As a result of higher 
recovered losses and lower premiums ceded, 
the ratio of the former to the latter went 
up to 77 per cent, compared with 72 per 
cent in 1954. 


In each year—1949 through 1954—the 
Commerce Department’s annual surveys 
showed increases in the amount of pre- 
miums paid to foreign reinsurers, but in 
1955 there was a small reduction. Of the 
$207 million of premiums ceded in 1955, 
about $181 million went to the United 
Kingdom; Switzerland received $16 million. 


Reinsurance assumed from abroad by 
United States companies, although reaching 
out into over 50 countries, has been of small 
volume as compared with reinsurance ceded 
to abroad. However, there has been a 
steady upward trend since 1949, with 1955 
premium income on reinsurance assumed 
from abroad amounting to $33 million com- 
pared to $14 million in 1949. More than half 
of the premiums, about $17 million, came 
from Western Europe, with the United 
Kingdom accounting for $12 million. Canada 
and the Latin American republics partic- 
ipated with $5 million and $7 million, re- 
spectively. Losses paid by United States 
reinsurers amounted to $22 million in 1955. 


Why All! the Forms? 


A suggestion designed to afford a savings 
in time and expense in the operation of our 
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PERSONS AND EVENTS | 


The National Association of Insurance 
Commissioners will hold their regular 
meeting December 3-7 at the DiLido 
Hotel, Miami Beach, Florida. For res- 
ervations write NAIC Housing Bureau, 
P. O. Box 1511, Miami Beach, Florida. 

The annual convention of the Interna- 
tional Association of Accident and Health 
Underwriters will be held June 12-15, 
1957, at the Lowery Hotel, St. Paul, 
Minnesota. The program, now being 
formulated, will include top speakers on 
sales and industrial developments. 

Accounting, statistics and office meth- 
cds and personnel will be the subjects 
presented at the Conference of Mutual 





financial responsibility laws has been made 
by Robert M. Furniss, Jr., of the firm of 
Taylor, Gustin and Harris, Norfolk, Vir- 
ginia. The author believes that the re- 
quirement. of filing certain forms may be 
eliminated. His and proposal 
follow: 


comments 


Most Americans hate the thought of fill- 
ing out a form—'tis a healthy attitude. 
Humorists mock the voluminous forms re- 
quired by the government and mountainous 
copies of those same forms. Unfortunately 
our insurance industry is often lumped in 
with the government whenever the subject 
arises. Those of us who work with insur- 
ance daily appreciate the need for forms, 
but we should pause now and then to ques- 
tion their use, just to make sure we are 
not wasting valuable administrative dollars. 
This article has to do with the operation of 
the financial responsibility laws of most 
states. 


Generally, the states require the operator 
of an automobile which has been in an acci- 
dent to fill out a. form and send it to the 
division of motor vehicles. Then it is nec- 
essary for the insurer to file Form SR21. 
The new method asks the operator to in- 
clude all insurance information on the 
bottom of the report form, which is then 
torn off and sent to the insurer. This con- 
stitutes a considerable savings in time for 
the insurer. Either system costs both the 
state and the companies a tidy sum to 
administer. 


What is the purpose of the law to begin 
with? Of course, the sole aim is to make 
motorists insure themselves. The teeth of 


The Coverage 


Casualty Companies’ meeting, which will 
be held November 29 and 30 at the 
Conrad Hilton Hotel, Chicago. 

The names of the newly-elected offi- 
cers of the National Association of Casu- 
alty and Surety Executives are as follows: 
president, William T. Harper; vice presi- 
dent, R. Z. Alexander; secretary-treasurer, 
J. Dewey Dorsett (who continues in 
office). 

Colonel C. E. Cheever, president of 
United Services Automobile Association, 
San Antonio, Texas, has been elected 
president of the National Association of 
Independent Insurers. He succeeds Leo 


M. Goodwin, Sr. 


the law are felt when the system uncc vers 
a financially irresponsible motorist, who 
then is deprived of his driving privileges 
unless he pays damages to the injured party. 
Over 90 per cent of the accident reports 
and SR21 forms filed are a waste of time 
because the people involved are insured. 
Doesn’t it make sense for us to try to have 
the state and insurance company involved 
in all this procedure only 10 per cent of the 
time? Perhaps while we are at it, we can 
save the public some time too. 


Let’s suppose that we were to keep the 
present system, preferably with the SR21 


attached to the bottom of the accident 
report. Then make one change in the law 
to the effect that no person need file an acci- 
dent report unless he chooses to do so, and tf 
he does, then a report must be filed by the 
other motorists involved in the same accident. 
Under this method, a person can still force 
suspension of the driving privileges of the 
uninsured motorist by merely sending in a 
report which would set the present system 
in motion. However, the state would not 
be called on if the damaged party were 
compensated. Since the great percentage 
of accidents involve people who are prop- 
erly insured, no reports would be necessary 
and no SR21 required. In short, all the 
work presently done by the motorist, the 
division of motor vehicles and the insurer 
would be eliminated except in those cases 
where there was no insurance or where 
insurance was questionable and the dam- 
aged person wished proof. 


The recommended change would still 
carry out the purpose of the law, which is 
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our only goal. 
time, trouble 
simple. 
on it. 
lature? 


Why not save everyone 
and money? The idea is 
There is no need to write a book 
Why not suggest it to your legis- 


Insurance in Venezuela 


The United States Department of Com- 
merce has recently issued a study entitled 
“The Insurance Market in Venezuela.” Such 
topics as insurance laws and regulations and 
organizational requirements are discussed. 


A portion of the study follows: 


“Venezuela’s basic monetary unit is the 
bolivar. Since May, 1942, the rate of exchange 
has been 3.35 bolivars to the dollar. 


“Alongside Venezuela’s industrial and 
commercial development and population in- 
creases, the insurance industry has expanded 
significantly. Its rapid growth is indicated 
by the fact that between 1938 and 1956 the 
number of authorized insurers rose from 
five to 40, while insurance premium receipts 
from 3.8 million bolivars in 1938 to 
161 million in 1955. 


rose 


“The basic insurance law regulating the 
insurance business is the so-called Law of 
Inspection and Supervision of Insurance 
Companies of 1938 as implemented 
by regulations issued in 1948 


“New insurance legislation has been under 
consideration since 1948. In that year a 
commission was appointed by the Ministry 
of Development to write a new insurance 
law. The commission visited the United 
States during its study of the problem, 
consulting with the insurance supervisory 
authorities of several states. As a result 
of its study, the commission recommended 
revision of the 1938 law and the inclusion 
of a provision requiring retention and in- 
vestment within Venezuela of premiums col- 
lected there. Although the National Assem- 
bly failed to take action on the commis- 
sion’s proposals, amending legislation was 
expected to be taken up at the Assembly’s 
1956 session. 


“Both Venezuelan and foreign insurance 
companies are subject to qualifying deposit 
requirements. Deposit requirements appli- 
cable to foreign insurers are 600,000 bolivars 
for life insurance, 200,000 bolivars for non- 
life branches, or 800,000 if both life and 
nonlife risks are to be written. Require- 
ments for Venezuelan insurers are 300,000 
bolivars for life, 150,000 for nonlife, or 
450,000 for both.” 
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Court Dismisses Antitrust Suits 
Brought Against Commissioners 


A suit for treble damages under the 
Sherman and Clayton Anti-Trust Acts in 
which the plaintiff, Bankers Life and Casualty 
Company of Illinois, jointly sued Florida 
Insurance Commissioner J. Edwin Larson, 
Zack D. Cravey, Insurance Commissioner 
of Georgia, and several insurers for $30 
million was dismissed with dramatic sud- 
denness on October 18. 


The plaintiff had alleged in its complaint 
that Commissioner Larson conspired with 
the other defendants to damage and boy- 
cott its business in Florida, Georgia and 
elsewhere, The suit had been pending in 
the United States district court in Miami 
for almost five years. 


The federal judge, after reviewing all the 
evidence presented by both sides to the law 
suit (including 110 depositions taken from 
witnesses all over the country from New 
Hampshire to Montana, including the In- 
surance Commissioners of many states and 
the affidavits of numerous persons) entered 
a summary judgment in Commissioner Lar- 
favor dismissing the action on the 
ground that the facts were legally insuffi- 
cient to show a conspiracy as charged in 
the complaint. 


son’s 


Throughout the extensive litigation Com- 
missioner Larson steadfastly maintained the 
position he took in his deposition (1) that 
his actions complained of by the plaintiff 
were taken pursuant to the insurance laws 
of Florida and were in the interest of pro- 
tecting the rights of the public and (2) that 
he refused to be intimidated or swerved 
from the impartial performance of his duty 
as Commissioner by either the size or the 
gravity of the charges in the law suit. 


The effect of the decision was a ruling 
that the suit against Commissioner Larson 
was without merit and that there were no 
facts in support of the complaint which 
would warrant the case being submitted to 
a jury. The case attracted widespread at- 
tention in the insurance field both because 
of its unusual nature and the amount of the 
damages claimed. 


Aside from the inconvenience occasioned 
from having to defend himself while still 
conducting one of the busiest offices in the 
state, Commissioner Larson said he felt 
somewhat complimented by the apparent 
thinking of the plaintiff that he would have 
been able to respond to such alleged astro- 
nomical damages as the plaintiff claimed. 


I L J— November, 1956 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Deceit Action Brought Against 
Manufacturer of Cigarettes 


One count of the complaint alleged that 
(1) the manufacturer advertised its cigar- 
ettes as being harmless to the respiratory 
system and (2) they caused the deceased 
to have cancer of the lung. A cause of 
action in deceit was stated. First Circuit. 


The plaintiff brought an action against a 
cigarette manufacturer, alleging that the de- 
ceased incurred lung cancer from smoking 
the manufacturer’s cigarettes. A substitute 
complaint, setting forth ten counts in all, 
was filed. The manufacturer made a motion 
to dismiss the complaint on the ground that 
it disregarded the requirements of Rule 8 
of the Federal Rules of Civil Procedure. 
The court granted the motion. The plaintiff 
appealed, contending that there was no vio- 
lation of the federal rules. 

The court of appeals reversed the lower 
court’s judgment and remanded the case for 
further proceedings. It stated that if any 
single count meets the requirements of Rule 
8, then the dismissal of the action constituted 
an abuse of judicial discretion. Each individ- 
ual count should be tested for simplicity and 
brevity under the requirements of Rule 8— 
not the entire complaint as a whole. It is 
possible that a great number of variations 
upon the same basic claim might be intro- 


Negligence 


duced into a complaint so that the mere 
necessity of reading the various counts to 
determine their individual merit might con- 
stitute an oppressive burden upon the court. 
No such situation existed here, the court said. 

The court noted that the fifth count of the 
substitute complaint stated in substance that 
the manufacturer advertised its cigarettes 
as being harmless to the respiratory system, 
and that this advertising deceived, defrauded 
and persuaded the deceased to smoke the 
cigarettes. It was further alleged that 
smoking the cigarettes caused the deceased 
to have lung cancer. The court said that 
although the count contained elements of 
mild redundancy and a few references to 
evidentiary matters, it did not violate Rule 
8 which requires that “all pleadings shall be 
so construed as to do substantial justice.” 

After disposing of other lower court ob- 
jections to the complaint, the appellate court 
concluded that the plaintiff clearly, correctly 
and with reasonable conciseness set forth 
a cause of action in A dissenting 
opinion declared that the complaint did not 
state the claim with brevity and clarity, and 
that it was not up to the court to edit it— 
Cooper v. R. J. Reynolds Tobacco Company. 
United States Court of Appeals for the First 
Circuit. May 24, 1956. 6 NeciiceNce CASES 
(2d) 69. 


deceit. 


Res Ipsa Loquitur 


The following cases involve a consid- 
eration of the res ipsa loquitur doctrine. 


T HE EVIDENCE in a recent case showed 
that the plaintiff, a military dependent, 
had been a maternity patient in a navy hos- 
pital. She suffered paralysis following the 
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administration of a spinal anesthetic. In 
an action brought under the Federal Tort 
Claims Act she alleged that the anesthetic 
was negtigently administered. The trial 
court awarded judgment to the government. 
The plaintiff appealed, contending that she 
was improperly denied the benefit of the 
res ipsa loquitur doctrine. 

The court of appeals affirmed the judgment 
for the government. It held that the plaintiff 
was not entitled to rely on the doctrine to 
establish negligence, and that she failed to 
prove specific acts of negligence —Hall v. 
U. S. United States Court of Appeals for 
the Fifth Circuit. June 22, 1956. 5 NEGLIGENCE 
Cases (2d) 1425. 


SHOPPER who sustained injury be- 
“4% cause of the alleged sudden jerk of an 
escalator could not rely upon the res ipsa 
loquitur doctrine to establish the store own- 
er’s negligence. The court said that there 
was not a sufficient showing of an unusual 
happening to warrant using the doctrine. 
There was no evidence that the alleged jerk 
of the escalator was anything other than 
the ordinary effect the escalator has upon a 
person who steps upon it without putting 
his body into corresponding motion. 

The trial court was held to have properly 
directed a verdict for the store owner.— 
Arbuckle v. Stewart Dry Goods Company, Inc. 
Kentucky Court of Appeals. June 8, 1956. 
6 Neciicence Cases (2d) 134. 


A NOTHER CASE involved a_ hospital 
+% patient who was injured while under- 


going an operation. An anesthetic machine ex- 
ploded causing the patient to suffer face, throat 
and internal injuries. The patient was permit- 
ted to rely upon the res ipsa loquitur doctrine 
to establish negligence. Judgments were ren- 
dered against the physician, hospital and its 
surety. 

On appeal only the judgments against the 
hospital and its insurer were affirmed, It 
was shown that the physician did not have 
the duty to check the anesthetic equipment 
and that he had taken all necessary precau- 
tions.—Andrepont v. Ochsner. Louisiana Court 
of Appeal. December 5, 1955. 5 NecLicENCE 
Cases (2d) 1462. 


HE PLAINTIFF, foreman of a steel 
company, had been engaged in removing 
a fence. He called the defendent and asked 
him to send a crane and operator to facili- 
tate pulling of the fence posts. The plaintiff 
was injured when a steel fence post, which 


746 


was being pulled from the ground, struck 
him. He brought an action for damages 
against the owner of the crane. Reliance 
was placed upon the res ipsa loquitur doc- 
trine, A judgment was rendered against the 
plaintiff, and he brought an appeal. 


The court of appeals reversed the judg- 
ment. It said that there was reversible error 
in an instruction given to the jury regarding 
the res ipsa loquitur doctrine. The instruc- 
tion failed to outline the necessary criteria 
for determining (1) whether the defendant 
exercised ordinary care and diligence and 
(2) whether the accident occurred without 
being proximately caused by a failure of 
duty on the defendant’s part—Fry v. Sheedy. 
California District Court of Appeal. August 
2, 1956. 6 NEGLIGENCE Cases (2d) 158. 


N ACTION was brought against the 

insurer of a home permanent manufac- 
turer to recover for injuries allegedly re- 
ceived as a result of using the home per- 
manent. The doctrine of res ipsa loquitur 
was asserted by the plaintiff. The court in- 
structed that before the doctrine could be 
applied the burden was on the plaintiff to 
show that the manufacturer’s product 
proximately caused her injuries. The jury 
returned a verdict for the manufacturer’s 
insurer. The plaintiff appealed, contending 
that the above instruction was erroneous, 


The appellate court, in affirming the judg- 
ment for the insurer, said that the above 
instruction was not erroneous. The lower 
court did not charge that the plaintiff must 
prove that the manufacturer was guilty of a 
specific act of negligence before the doctrine 
could be applied.. The doctrine is not one 
of causation. It does not dispose of the re- 
quirement that the manufacturer’s act or 
omission be established as the proximate 
cause of the injury. Only when the cause 
is established and the manufacturer is 
identified with it may the doctrine be used 
to supply lack of proof as to negligence. 


The court noted that there was ample evi- 
dence from which it could be found that 
(1) the plaintiff's condition was not attribut- 
able to the treatment of the home permanent 
or (2) if the condition was attributable to the 
permanent, the injury was due to a peculiar 
sensitivity of the plaintiff rather than any toxi- 
city of the product —Bish v. Employers Liabil- 
ity Assurance Corporation, Ltd, United States 
Court of Appeals for the Fifth Circuit. June 
28, 1956. 6 Neciicence Cases (2d) 89. 


I L J— November, 1956 
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| Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Vested Interest in Policies 
Unaltered by Divorce Decree 


A spouse received a vested interest in 
four policies from a separate maintenance 
decree. This interest was not vacated by 
a subsequent divorce decree that did not 
modify the property settlement provisions 
of the maintenance decree. New Jersey. 


The insurer brought an interpleader ac- 
tion to require the three defendants (the 
insured’s sister, second wife and third wife 
(now his widow)) to settle their conflicting 
claims under five life policies covering the 
insured. All the policies were made pay- 
able to the second wife during the period 
that she was married to the insured. On 
four of the policies the insured changed the 
beneficiary from that of his second wife to 
that of his sister. On the remaining policy 
he changed the beneficiary to that of his 
third wife. At the time of this last change 
he was still married to his second wife. 


The second wife had brought a suit for 
separate maintenance. A decree had been 
entered in her favor which provided that 
the insured was to pay the premiums and 
maintain the four policies on his life which 
were payable to her. The second wife sub- 
sequently obtained a final divorce from the 
insured. All of the changes in beneficiaries 
on the four policies were made prior to the 
final divorce decree. The insured’s sister 
argued that the final divorce decree vacated 
the decree for separate maintenance and 
that the provisions thereof were a nullity 
and unenforceable. Judgment was entered 
for the second wife. The insured’s sister 
appealed. 

Held: Judgment affirmed for the second 
wife, who was declared to have a vested 
interest in the policies which was unaffected 
by the subsequent divorce decree. The 
court noted that the general rule set forth 
in Isserman v. Isserman, 11 N. J. 10 (1952), 
renders a separate maintenance decree a 
nullity where provision is made for alimony 
in the subsequent divorce decree, and the 
exception to the rule permits recovery on 


Life, Health—Accident 


the separate maintenance order where no 
alimony provision is made in the divorce 
decree. The instant court held that the 
exception furnishes a basis for holding that 
if the property settlement provisions in the 
separate maintenance decree are not dealt 
with in the subsequent divorce judgment 
in some definite fashion or are not excluded 
or modified by inconsistent provisions, there 
change in the parties’ rights but 
merely “a defect in procedure.” The court 
said that these rights must be held to be 
continuing unless otherwise dealt with in 
the judgment of divorce. 


is no 


The court said that the duty to support 
and protect the innocent wife and children 
in a manner as near commensurate with the 
existence of a normal marital! relation as 
possible after the divorce of the 
husband for his own misconduct as much 
as it does during the marital state under 
the separate maintenance order. Thus, it 
cannot be said that attributing permanence 
to the separate maintenance order in the 
instant case does any violence to the hus- 
band’s obligation.—Equitable Life Assurance 
Society of the United States v. Kretzschmar 
et al.; Winkler v. Kretzschmar. New Jersey 
Supreme Court. March 12, 1956. 2 Lire 
Cases (2d) 1049. 


exists 


Presumption Against Suicide 
Has No Evidentiary Weight 


The presumption against suicide is not 
evidence and is not to be weighed as evi- 
dence. Ohio. 


An action was brought under two policies 
to recover accidental death benefits. The 
insurer’s defense was based upon an allega- 
tion of suicide. Judgment was awarded to 
the insurer. The case was appealed to the 
state supreme court which reversed the 
judgment and remanded the case for a new 
trial. At the retrial of the case the trial 
court instructed the jury on the presump- 
tion against suicide. The court indicated 
that the presumption had some evidentiary 
weight. Judgment was entered for the 
beneficiary and the insurer appealed. 


The state supreme court again reversed 
the lower court’s judgment and remanded 
the case for new trial. The court held that 
it was error to indicate to the jury that the 
presumption against suicide had some evi- 
dentiary weight. Reference was made to 
Shepherd v. Midland Mutual Life Insurance 
Company, 152 Ohio St. 6, 87 N. E. (2d) 156, 
where it was held that the “presumption 
is not evidence and is not to be weighed 
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as evidence, nor does it regulate or change 
the burden of proof.” 


The court noted that there are divergent 
among the various states as to 
whether a court should charge a jury on 
the presumption. (See Prudential Insurance 
Company v. Foster, 197 Okla. 39, 168 Pac. 
(2d) 295, and Ryan v. Metropolitan Life In- 
surance Company, 206 Minn. 562, 289 N. W. 
557.) The rule in Ohio, however, is that 
the presumption has no evidentiary importance 
and is exclusively a procedural rule to be 
applied by the court. 


views 


\ concurring opinion stated that in view 
of the substantial evidence of suicide in the 
instant case, there was probably no justifica- 
tion for the trial court mentioning the pre- 
sumption at all, let alone indicating that it 
had evidentiary weight.—Carson v. Metro- 
politan Life Insurance Company. Ohio Su- 
preme Court. May 9, 1956. 2 Lire Cases 
(2d) 985. 


First Manifestation of Disease 
Determines Its Origin 


The cause of a disease originates, within 

the meaning of an accident and sickness 

policy, when the disease first manifests 
itself. The medical cause of the disease 
may have existed prior to this time. 

Mississippi. 

On September 9, 1954, an accident and 
sickness policy was issued to the insured. 
The policy covered gall bladder disease 
“only if the cause thereof originates after 
this policy has been in continuous force for 
the preceding six months.” The insured 
underwent a gall bladder operation on 
March 14, 1955, and an action was brought 
to recover sickness benefits. The evidence 
that the insured had an acute 
attack of gall bladder trouble. She testified 
that the first indication she had of this 
trouble was on March 13, the day before 
her operation. However, her doctor testi- 
fied that in his opinion the basic cause, 
from a medical standpoint, originated two 
or three months before the operation. The 
lower court awarded judgment to the in- 
sured in the amount of the sickness benefits. 
An appeal was taken. 


disclosed 


The question to be decided was when did 
the cause of the insured’s gall bladder 
trouble originate. The court noted that in 
many states the rule has been adopted that 
the cause of the disease originates, within 
the meaning of an insurance policy provi- 
sion, when the disease first becomes mani- 
fest or active, although the medical cause 
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might have existed prior to this time. This 
rule has apparently been accepted by this 
jurisdiction, the court said. Reference was 
made to Providence Life & Accident Insur- 
ance Company v. Jemison, 153 Miss. 53, 120 
So. 180, wherein it was said: 


“The court charged the jury that 
by the beginning of the disability of the 
plaintiff is meant the time when the disease 
first became manifest or active, and did not 
mean the time when the medical cause of 
the disease may have originated or begun. 

We think the instruction is a correct 
pronouncement of the law... .” 


Judgment for the insured was affirmed.— 
Union Bankers Insurance Company v. May. 
Mississippi Supreme Court. May 7, 1956. 
2 Lire Cases (2d) 1054. 


Short Shorts from the Courts 


California Where false representa- 
tions as to material matters had been made, 
the existence of a fraudulent intent to de- 
ceive was not essential. Judgment for the 
insurance company was affirmed.—San Fran- 
cisco Lathing Company, Inc. v. Penn Mutual 
Life Insurance Company. California District 
Court of Appeal. August 27, 1956. 2 Lire 
Cases (2d) 1147. 


Illinois . . . 


A beneficiary who killed 
the insured was not barred from recover- 


ing the policy's proceeds. It was shown that 
the beneficiary was insane at the time of 
the killing —Great-West Life Assurance Cam- 
pany v. Johnson County National Bank of 
Franklin, Indiana et al. United States Dis- 
trict Court for the Northern District of 
Illinois. March 27, 1956. 2 Lire Cases 
(2d) 1084. 


Louisiana .. . Where death was shown 
to have resulted from drowning, the burden 
was upon the insurer to prove its special 
defense thac an epileptic seizure was a con- 
tributing cause of death—Hughes v. Standard 
Life Insurance Company of Indiana. United 
States District Court for the Western Dis- 
trict of Louisiana. March 16, 1956. 2 Lire 
Cases (2d) 1013. 


New York... The court held that the 
insurer failed to use due diligence in bring- 
ing an interpleader action. The insurer was 
hable for interest on the proceeds deposited 
into the court registry and could not re- 
cover cost and attorneys’ fees.—John Han- 
cock Mutual Life Insurance Company v. Doran 
et al. United States District Court for the 
Southern District of New York. February 
9, 1956. 2 Lire Cases (2d) 990. 


I L J— November, 1956 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Declaratory Judgment Action 
Prematurely Brought by Insureds 


The aircraft insurer’s duty to indem- 
nify its insureds for judgments obtained 
against them could not be determined in a 
declaratory judgment action which pre- 
ceded wrongful death actions. New York. 


A passenger in a plane (owned by -the 
insured corporation) was killed when the 
aircraft crashed. The pilot, an employee of 
the insured corporation, was also killed. 
The passenger’s estate brought three ac- 
tions (two state and one federal) against 
the pilot's estate and the corporation. The 
aircraft insurer was immediately notified 
of these actions. It declined to defend them 
on the basis that at the time of the accident 
the pilot was violating the terms of his 
pilot’s certificate and the regulations of the 
Civil Aeronautics Administration, The policy 
excluded coverage in this alleged situation. 


The insureds (the corporation and the 
pilot’s estate) brought this action for a 
declaratory judgment in order to establish 
(1) that the accident was covered by the 
policy, (2) that the insurer was obliged to 
defend the actions and pay all previous 
expenses incurred in defending the 
and (3) that the insurer must indemnify the 
insureds for judgments obtained against 
them. The insurer asked for a dismissal 
of that part of the complaint which re- 
quested a holding (1) that the accident 
was covered by the policy and (2) that the 
insurer was required to pay any damages 
which may be awarded because of the 
plane crash. The insureds cross-moved for 
a summary judgment. 


suits 


The court partially granted the insureds’ 
motion by requiring the insurer to defend 
the actions and reimburse the insureds for 
expenses theretofore incurred. Although de- 
clining to decide the question of the policy’s 
coverage On a summary judgment motion, 
the court allowed the question of the in- 
surer’s liability for indemnification to be 
decided in a declaratory judgment action. 
The appellate court affirmed the lower 
court’s decision. 


Fire and Casualty 


On appeal by all parties, the highest state 
court ruled that the insurer was obligated 
to defend the actions against its insureds 
since the passenger’s estate asserted lia- 
bility upon some grounds which, if estab- 
lished, would fall within the policy’s coverage. 
However, the court declared that the in- 
surer’s liability to indemnify for judgments 
which may be entered against the insureds 
could not be determined in advance of trial. 
The lower courts erred in holding that the 
insurer’s liability for these judgments could 
be determined in a declaratory judgment 
action. 


The entertainment of such an action was 
held to be premature when it is not known 
whether or not the policy covers the loss. 
The determination of the insurer’s liability 
depends upon the basis for liability which is 
adjudicated against the insureds in the prin- 
cipal actions. The insureds’ complaint was 
held not to have stated a presently justiciable 
issue to be decided by a declaratory judg- 
ment. The lower courts’ orders were modi- 
fied accordingly.—Prashker et al. v. United 
States Guarantee Company et al. New York 
Court of Appeals. July 11, 1956. 8 Fire 
AND CASUALTY CAsEs 1046. 


Appraisal Provision 
Interpreted by Court 


The insured cannot compel specific en- 
forcement of the appraisal covenant. How- 
ever, if he refuses to submit his claim to 
appraisal upon the insurer’s demand, he 
forfeits his right of action under the 
policy. New York. 


A fire in the insured’s furniture store 
caused damage to the merchandise, fixtures 
and leasehold improvements. Proofs of loss 
submitted to the fire insurers claimed a 
total value of about $139,000 for the prop- 
erty, and damage or loss thereto of approx- 
imately $129,000. Of the latter total, about 
$71,000 was asserted to be damage to mer- 
chandise “in sight” after the fire; approxi- 
mately $20,000 was claimed for merchandise 
missing or unidentifiable after the fire; and 
about $38,000 covered the alleged damage to 
improvements, betterments and fixtures. 


The insured and insurers were unable to 
agree as to the amount of the loss. Exer- 
cising their rights under their policies, the 
insurers conducted numerous oral examina- 
tions under oath of the insured’s principal 
officer and its accountant. During the last 
of the hearings the insured announced that 
it was amending its proofs of loss by with- 
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drawing that portion of its claim which 
represented the value of missing merchandise, 
thus reducing its total claim to $109,000. 
At the same time the insured, pursuant to 
policy provisions, demanded an appraisal 
and named its appraiser. The insurers re- 
fused to take part in any appraisal. They 
took the position that by reason of the 
insured’s intentional and fraudulent conceal- 
ments, misrepresentations and refusals to 
produce documents and information during 
the examinations, it had breached the poli- 
cies and forfeited all rights to collect any 
amount thereon. The insured brought an 
action under the policies. The insurers 
obtained a summary judgment, the effect 
of which was to declare not only that the 
insured could not force an appraisal, but 
also that the policies were void because 
the insured willfully refused to answer 
questions and produce documents. An ap- 
peal was taken. 

The highest New York court affirmed the 
judgment insofar as it held that the insured 
could not have specific performance of the 
appraisal covenant. However, as to the 
other question (alleged willful and material 
concealments of documents and informa- 
tion), the court stated that there were triable 
issues of fact. The judgment was modified 
accordingly. 

The court said that despite the manda- 
tory language of the fire policies, it had no 
power to require an insurer to take part in 
an appraisal demanded by an insured. (Ohio 
has a contrary rule.) Any remedial action 
must come from the legislature if at all. 
Mowever, the court noted, if the insurer 
demands an appraisal and the insured fails 
or refuses to comply with the request, he 
forfeits his right of action under the policy. 
—Happy Hank Auction Company, Inc. v. 
American Eagle Fire Insurance Company 
et al. New York Court of Appeals. July 
11, 1956. 8 Fire ANp CAsuALty CAsEs 1065. 


Policy Defense Not Pleaded 
in Garnishment Action 


The insurer's failure to plead certain ex- 
clusion clauses of its general liability 
policy as a defense in a garnishment pro- 
ceeding precluded it from thereafter rais- 
ing this defense. Michigan. 


The plaintiff brouwyzht an action against a 
contractor on the ground that ke installed 
a light fixture in a neyligent manner. The 
evidence showed that the plaintiff had 
pulled a cord on this fixture and it had 
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fallen from the ceiling and struck her about 
the neck, shoulders and back. She recovered 
a judgment against the contractor and there- 
after brought a garnishment action against 
the contractor’s insurer. Plaintiff also re- 
covered a judgment against the insurer, 
which brought an appeal. 


On appeal the insurer claimed for the 
first time that the policy excluded coverage 
of the contractor after he no longer had 
possession of the premises or after the 
defective product had been delivered to 
others. The court, however, ruled that the 
failure to plead this defense precluded the 
insurer from thereafter relying upon it. In- 
asmuch as the plaintiff's evidence showed a 
claim within the policy’s coverage, the judg- 
ment for the plaintiff was affirmed. 


The court noted that in a garnishment 
action the affidavit for writ of garnishment 
acts as a declaration and the disclosure of 
the garnishee acts as the answer. Under 
the pleadings the garnishee (insurer) was 
precluded from relying upon any affirmative 
defense as it was not pleaded. However, 
the burden was still upon the plaintiff to 
show that his claim came with the policy’s 
provisions.—Clark v. Hacker et al. Michigan 
Supreme Court. May 14, 1956. 8 Fire AND 
Casuatty CAses 1044. 


Short Shorts from the Courts 


Maryland . . . The occasional sale of 
wood from the insured premises did not 
constitute a “mercantile use” of the prop- 
erty. There was no forfeiture of coverage 
under the fire policies.—/nsurance Company 
of North America et al. v. Lapidus. Maryland 
Court of Appeals. June 20, 1956. 8 Fire 
AND CASUALTY Cases 1042. 


Missouri . . . The insured’s evidence rea- 
sonably established that the hopper bottoms 
of the grain elevator were violently and 
suddenly expelled within the meaning of 
the extended explosion coverage endorse- 
ments of the policies (which covered grain loss 
and business interruption).—Hart-Bartlett- 
Sturtevant Grain Company v. Aetna Insurance 
Company et al. Missouri Supreme Court. 
September 10, 1956. 8 Free anp CASUALTY 
Cases 1054. 


New Hampshire .. . The evidence 
disclosed that the fire policies were assigned 
without the insurance companies’ assent. 
The policies were therefore void and in- 
operative.—Margolis, Trustee v. St. Paw 
Fire & Marine Insurance Company et al. 
New Hampshire Supreme Court. October 
2, 1956. 8 Frre anp Casuatty Cases 1072. 


I L J— November, 1956 





AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Prior Personal Injury Action 
Bars Property Damage Suit 


A prior action to recover for personal 

injuries was res judicata as to a subse- 

quent action for property damages. West 

Virginia. 

The plaintiff was injured in a collision 
with the defendant’s car. A personal injury 
action was instituted by the plaintiff, and 
he recovered a judgment. The action made 
no reference or claim for property damages, 
and no separate action had been previously 
brought for these damages. The plaintiff 
then instituted an action to recover for 
property damage. The defendant filed a 
special plea of res judicata to the effect 
that the plaintiff’s recovery was barred by 
his recovery in the prior personal injury 
action. The plaintiff demurred to this spe- 
cial plea, and the court sustained the plain- 
tiff’s position. A judgment was entered for 
the plaintiff and the defendant appealed. 


Held: Judgment reversed and a new trial 
granted. The court held that a plaintiff 
who sustains personal injuries and property 
damage in an automobile collision, caused 
by a single act of negligence, has a single 
cause of action. Therefore, the elements of 
damages (consisting of personal injuries 
and property damage) must be joined in the 
same action. The doctrine of res judicata 
would bar a subsequent action for an ele- 
ment of damages not embraced in a prior 
action. 


The court noted that the majority rule 
holds that a single negligent act causing 
an injury to both person and property of 
the same individual constitutes one cause 
of action with separate items of damages. 
Therefore, a recovery of a judgment for 
one Or more items of damages may be 
pleaded as a bar to an action for another 
item of damages allegedly caused by the 
same act. (See Dearden v. Hee, 304 Mass. 
659, 24 N. E. (2d) 644.) An exception to 
the majority rule has been established in 
several cases involving subrogation under 
insurance policies. (See Underwriters at 
Lloyd’s Insurance Company v. Vicksburg 


Automobile 


Traction Company, 106 Miss. 255, 63 So. 
455.) The English or minority rule states 
that damages to property or injury to the 
same person, although the result of a single 
wrongful act, give rise to different rights 
and distinct causes of action. (See Brunsden 
v. Humphrey, Vol. XIV of the Law Reports, 
Queens Bench Division (1884) 141.) 


The exact question in this case had not 
previously been before the court. Taking 
into account the injustice of subjecting a 
wrongdoer to two. or more actions at law 
for a single wrong, the court followed the 
majority rule and reversed the lower court’s 
judgment. It added that both the majority 
and minority rules have their faults—Mills 
et al. v. DeWees et al. West Virginia Su- 
preme Court of Appeals. June 12, 1956. 
6 AUTOMOBILE CAsEs (2d) 1002. 


Suit Against Driver's Employer 
Bars Action Against Driver 


The plaintiff, after an unsuccessful suit 
against a freight line for the alleged 
negligence of its truck driver, was barred 
from maintaining a subsequent action 
against the driver. Arkansas. 


The plaintiff, administratrix of the de- 
ceased, brought an damages 
against the employer (freight line) of a 
truck driver. It was alleged that the driver’s 
negligence caused the traffic collision in 
which the deceased was killed. A judgment 
was awarded to the freight line. The plain- 
tiff subsequently brought an action against 
the truck driver, but the trial court dis- 
missed the complaint. The plaintiff appealed. 


action for 


The first argument of the plaintiff was 
that res judicata did not apply because the 
freight line was not in privity with the 
truck driver. Several cases were cited which 
reiterated the privity requirement. The 
court noted, however, that no Arkansas 
case was cited with facts like the instant 
case. The court said that “the cases from 
other jurisdictions are overwhelming in 
holding that an action like the present one 
cannot be maintained.” A plaintiff, after an 
unsuccessful damage action against the 
master for the alleged negligence of the 
servant, is barred from maintaining a subse- 
quent action against the servant involving 
the same mishap when (1) it was conceded 
in both actions that the servant was acting 
within the scope of his employment and 
(2) the only questions in the two actions 
were that of negligence and contributory 
negligence. (See Ciedrewicz v. Donovan, 179 
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N. E. 246 (Mass., 
requirement was 
instant case. 


The contention of the plaintiff 
was that estoppel by judgment did not apply 
because mutuality of estoppel was lacking. 
The court, after referring to the Ciedrewicz 
case and 50 Corpus Juris Secundum 294, 
concluded that the situation in the instant 
case presented an exception to the require- 
ment of mutuality of estoppel. The trial 
court was held to have correctly dismissed 
the action —Davis, Admrx. v. Perryman. 
Arkansas Supreme Court. February 13, 
1956. 6 AUTOMOBILE CAseEs (2d) 909. 


1932).) Thus, the privity 
held inapplicable to the 


second 


“Theft’’ Construed by Court 


A “theft,” within the mzaning of an insur- 
ance policy, involves an unlawful taking 
which need not be the substantial equiva- 
lent of larceny. Mississippi. 


The 


against 


bulldozer was _ insured 
damage by theft. 
After completing the construction of a 
pond and road, the plaintiff's employee 
drained the water from the bulldozer and 
left it on the edge of a field. A friend of 
the plaintiff subsequently operated the bull- 
dozer without any authority to do so. The 
engine became overheated due to lack of 
water, and extensive damage was done to 
the motor. The plaintiff brought an action 
against his insurer to recover the amount 
of the repair bills on the machine. Judg- 
ment was entered for him and the insurer 
appealed. 


The state supreme court affirmed the 
decision as to the insurer’s liability but 
remanded the case for a new trial on the 
issue of damages. The court said that while 
there is much authority elsewhere to the 
contrary, it holds that the term “theft,” as 
used in the policy, should not be confined 
to a technical or legalistic construction, It 
is a broader term than “larceny,” and 
should be given a common and ordinary 
meaning in line with the understanding of 
persons in the ordinary walks of life. If a 
vehicle or machine is covered against “theft,” 
which is not defined, and some unauthor- 
ized person unlawfully takes possession of 
it for as long as he wishes, any resulting 
damage to the vehicle or machine is covered. 


plaintiff's 


direct loss or 


The court noted that where cost of re- 
pairs are relied upon as the measure of 
damages, the proof must establish (1) that 
the repairs were necessitated as a result 
of the wrongful act and (2) that the cost 
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was reasonable. By stipulation it had been 
agreed that the cost of repairing the ma- 
chine was reasonable, but there was not 
sufficient proof that the items appearing 
on the repair bills were necessitated by 
the bulldozer’s overheating.—National Fire 
Insurance Company of Hartford v. Slayden 
et al. Mississippi Supreme Court. March 
19, 1956. 6 AutomosiILe Cases (2d) 621. 


Passenger Entitled to Place 
Driver on Stand 


Since the essential facts had to come ex- 
clusively from the driver (defendant), the 
passenger (plaintiff) should have had the 
opportunity to place him on the stand. 
A summary judgment for the driver was 
reversed. District of Columbia. 


The plaintiff, a passenger in the defend- 
ant’s car, received injuries when he struck 
his head against the car’s windshield. The 
defendant stopped his car suddenly in order 
to avoid a collision with a car in front. 
The plaintiff brought an action to recover 
damages from the defendant. Neither party 
introduced evidence as to (1) the defend- 
ant’s speed, (2) the distance from the car 
in front or (3) whether the defendant had 
an unobstructed view beyond the car in 
front. The trial court awarded a summary 
judgment for the defendant. 


The court of appeals vacated the defend- 
ant’s judgment and remanded the case for 
further proceedings. It held that the pas- 
senger’s inattention was excusable and that 
it was the driver’s duty to observe relevant 
conditions of the road. Therefore, since the 
essential facts had to come exclusively 
from the defendant, the plaintiff should have 
had the opportunity to place the defendant 
on the stand at trial. Since the defendant’s 
testimony could lead to inferences favorable 
to the plaintiff, the court stated that it 
could not conclude that there was not any 
genuine issue as to any material fact. Thus, 
the defendant was not entitled to judgment 
as a matter of law.—Cellini v. Moss. United 
States Court of Appeals for the District of 
Columbia Circuit. April 5, 1956. 6 Aurto- 
MOBILE Cases (2d) 807. 


Short Short: Fifth Circuit 


The last clear chance doctrine did not 
apply until the railroad engineer realized 
and evaluated the peril_—Iilinois Central 
Railroad Company v. Underwood et al, United 
States Court of Appeals for the Fifth 
Circuit. August 3, 1956. 6 AUTOMOBILE 
Cases (2d) 837. 
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Sn Future Gssucs 


THE JOURNAL will publish the excellent 
papers to be presented at the Insurance Law 
Forum of the Brooklyn Law School. Many 
subjects of current interest in the insurance 
law field are to be featured. 


AN ARTICLE on ‘‘Business Ideas: Their Pro- 
hibited, Restricted, or Free Use'’ has been 
prepared by Ray D. Henson, Chicago attorney. 
The author states that a copyright will not pro- 
tect the title of a copyrighted work nor will 
it protect a plan or scheme. It protects solely 
the form of expression, and that only to the 
extent of its originality. 


IN HIS STUDY of ‘‘Legal Problems in Disability 
Insurance,"’ J. Edward Day notes that there are 
hundreds of reported decisions in this field, 
many of them conflicting. However, he de- 
clares that much progress has been made in 
reducing the area of dispute. 


THE TOPIC ‘Liability Insurance and Reciprocal 
Claims Arising from a Single Accident”’ will be 
discussed by Robert Keeton, professor of law, 
Harvard University Law School. 
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